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SUPREME COURT DECISIONS, 
1899. 

CRIMINAL. 

No. 27099. Police Court, Hatton. 

E. B. Jonklaas' vs A. M. Doraisamy and 2 
others. 

Difference between cruelty to animals and mis- 
chief—Ordinance 9 of 1862 and § 408 of the Penal 
Code — erroneous reasoning of Magistrate. 

In this case three accused' were charged with 
committing mischief by burning a dog with kero- 
sine oil. 



Per Lawrie, J: — "In my opinion, the charge 
against the accused ought to have been for cruelty 
to animals under Ordinance 9 of 1862: this is 
not a case of mischief; there was no intention to 
cause wrongful loss to any one. 

The reason given by the Magistrate for charging 
under § 408 and not under the cruelty to animals 
Ordinance, viz., that he thinks that the punish- 
ment of fine provided by the Ordinance is not 
sufficient, does not seem to me a good reason. We 
must take ihe law as it is made by the Legisla- 
ture. 

To cail this mischief, and not cruelty to animals 
and thereby to enhance the punishment, was in 
my opinion, quite wrong " 

16th February, 1899 



No. 230/2,567. District Court, Chilaw. 
• Queen vs. Christian Fernando and 2 others. 

Procedure under the Evidence Ordinance 14 of 
1895 — What questions may be put by one accused 
to another accused. 

Per Lawrie, J.:— "Was the District Judge 
wrong in refusing to allow the counsel for the 
accused to ask the 2nd accused when giving evi- 
dence on his own behalf (under § 120 of the Evi- 
dence Ordinance 14 of 1895) whether he had seen 
the 1st and 3rd accused at the spot. 

The Ordinance permits an accused to give evi- 
dence in the same manner and with the like effect 
and consequences as any other witness, He may 
give all the evidence he can to exculpate himself, 
and the defence may well be that one of the other 
accused committed the offence. I cannot see how 
that evidence could be excluded. I see no diffi- 
culty in one accused asking another a question 
tending to exculpate himself, and I hold that the 
District Judge was wrong to refuse to allow the 
question to be put." 

16th February, 1899. 



No. 18. District Court, Tangalla, 252. 

Distinction between robbery and theft — When 
offence may be tried under § 380 and when under 
§ 382 of the Penal Code — Accused cannot be con- 
victed of hurt, when the charge of theft is dis- 
proved. 

Per Lawrie, J. : — " In all case of robbery there 
must be either causing hurt or causing fear of 
hurt. When the hurt is slight, when no more 
hurt has been caused than is in'herent in robbery, 
only such an amount as distinguishes the case from 
a case of theft, the offence may be laid under § 
380 and tried in a District Court. ' 

To justify a charge under § 382 punishable 
by 20 years' rigorous imprisonment, something 
more is needed than the slight hurt almost inse- 
parable from robbery. 

The hurt spoken of in the present case was 
slight, blood was not drawn, medical or surgical 
aid was not called for nor necessary. 

The accused, in my opinion, are entitled to be 
acquitted of the charge of robbery, and it is not 
possible to convict them of hurt only, the essential 
part of the charge, i.e., theft, having been dis- 
proved. I set aside and acquit." 

16th March, 1899. 
"LUX." 



No. 12,914. Police Court, Tangalla. 

Doctrine of recent theft and presumption. 

Per Lawrie,' J. — ''From recent possession of • 
stolen property the law allows a Court to presume 
that the possessor is the thief or that he received 
with guilty knowledge, but the presumption is 
not permissible unless the possession be recent 
after the theft. If it be not recent, some direct 
evidence of theft or of receiving with guilty 
knowledge is necessary." 

27th February, 1899. 

No. 3,233. Police Court, Galle. 

Offering illegal gratification— §§ 210,211 of the 
Penal Code — Applicable to screening of serious 
offences and not to trivial matters — Driving with- 
out a light. ' 

In this case a Police Constable arrested a man 
for driving his cart without a light, and when the 
Constable was taking the man to the Police Sta- 
tion, the accused in this case came forward and 
offered the Constable 50 cents to let the man go. 

Per Lawrie, J. — " The arrest (of the carter) was 
unnecessaryf This accused's conduct should not 
be interpreted to mean more than an offer of 50 
cents to let the man go then and not to take him 
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away from his cart under arrest to the Police 
Station. 

The offer did not mean necessarily that the 
Constable was not to take the man's name and 
address, the No. of his cart, and make a complaint. 

It is to be remembered that the §§ of the Code 
relative to the offering of illegal gratifications do 
not apply to compoundable offences — the whole 
tenour of the §§ shews that they refer to the 
screening of serious offences, not to trivial matters 
such as driving without a light. I set aside and 
acquit." 

27th February, 1899. 

No. 6. District Court, iangalla. 243. 

Voluntarily causing grievous hurt — wi 1 a blow 
with the fist which breaks a rib come under this 
— 8 S. C. C. p 115 — question of procedure. 

The appellants were brought before the Police 
Magistrate of Tangalla on a charge of robbery and 
causing hurt, which was triable only by the 
Supreme Court and a jury. After the complainant 
was examined, the Police Magistrate formed the 
opinion that the cliarge of robbery was false, and 
that the hurt caused was grievous and he framed 
a formal charge under § 316 and under Ordinance 
8 of 1896 proceeded to try the case as District 
Judge. 

Held (per Lawrie, J.) : — That the procedure 
adopted by the Magistrate is regular. 

Per Lawrie, J. : — " The question remains, was 
the giving of a blow with the list which broke a 
rib voluntarily causing grievous hurt. A man is 
presumed to intend to do what he does, and 
though I have difficulty in reconciling this deci- 
• sion with that of the full Court reported in the 
8th S. C. C , p. 115, I hold that the fracture of the 
rib was the natural consequence of the blow, and 
that it was right to find the 1st and 2nd accused 
guilty of voluntarily causing grievous hurt, the 
2nd accused because he inflicted the blow, and the 
1st because he held the complainant when the 
blow was given." 

7th February, 1899. 

CIVIL. 
District Coubt, Galle. 

Execution of judgment decrees— application 
inade to execute decree made before enactment 
of the Code not ^n application under Ch. XXII. 
of the Code, and therefore Sec. 337, no bar to a 
subsequent application made before the coming 
into operation of the Code — under the old prac- 
tice decrees allowed to be revived as a matter of 
course, no explanation necessary for delay in 
making application's, Lorenz 210. 

Per BONSEB, C. J. — " The case raises an im- 
portant point as to the execution of judgment 
decrees. It appears that the original decree was 
dated 10th September, 1884. Execution was 
taken out upon that decree, but the whole amount 
was not realised. lii 1886 the decree was revived, . 
and execution was taken out again in September, 
1887, but the full amount of the decree was not 
realised. 

The matter then slept until August, 1897. Be- 
fore the 10 years had elapsed from the last issue 
of execution an application was made that the 
heirs of the judgment-debtor, who had died in 
the meantime, should be substituted? on the re- 
cord in lieu of the judgment-debtor, to enable 
the plaintiff to make an application for executing 
the decree. 

The District Judge made an order allowing 
notices to be served on the heirs, but it stated that 
he said that it was unnecessary that an appli- 
cation should be made for a formal order to re- 



vive the judgment, but that it would be quite 
sufEicieut if an application were made to substi- 
. tute the heirs on the record and for execution to 
issue against them. 

That application was accordingly made, and was 
resisted by the heirs on the ground that there 
was no explanation of the delay in making appli- 
cation and that the application was stale. 

It is admitted that it was not prescribed by 
law. The District Judge held that no cause was 
shewn against the application, and>llowed exe- 
cution to issue. 

In my opinion that order was right- I should 
have been glad to find any reason for holding 
that the application was too late but I have been 
unable to do so. I'he case does not come under 
sec. 337 of our Procedure Code. The application 
must therefore be dealt with under the old prac- 
tice. It has been decided .by this Court, unfortu- 
nately I think, that an application to execute 
a decree made before the coming into operation 
of the Code is not an ipplication under Ch. XXIt. 
of the Code, and therefore that sec. 337 is no bar 
to a subsequent application made after the com- 
ing into operation of the Code. It appears that 
decrees under the old practice were allowed to be 
revived as a matter of course. It' was necessary to 
cite the debtors, but that was only for the pur 
pose of giving them an opportunity to shew if 
they could that the debt had been paid or 
otherwise satisfied. -It would appear that 
it was not necessary for the plaintiff to give any 
explanation of his delay. The case reported in 3, 
Lorenz 210, seems to be clear on this point. That 
being so, the petitioner in this case is entitled to 
issue his writ. 

Withers, J. — Agreed. 

3rd February, 1899.. 

No. 962, District Couet, Putialam. 

In an appeal taken against an order of the 
District Court "that a notice do issue be allowed." 

Held (per Bonser, C. J.): — Thatthereiis nothing 
to appeal from : " the only order that has been 
made is an order that a motion, that a notice do 
issue, be allowed. There is no determination of 
the rights of the parties." 

Withers, J. — Agreeing. 

9th February, 1899. 
No. 1,866, District Codbt, Colombo. 

Arrest of insolvent by Fisoal on incorrect war- 
rant — unlawful amendment of incorrect warrant 
by District Judge does not cure defect. 

In this case ihe appellant, who is an insolvent, 
was arrested by a Fiscal on a warrant stating that 
the debt for which he was arrested was E10,38 1'56. 
"When he was brought up before the District Judge 
it was discovered that this warrant was incorrect 
— that owing to the carelessness of the Proctors 
who had applied for the warrant a sum of 
R10,381'56 had been substituted for a sum of 
K3,381'56, which was the proper amount. The 
District Judge thereupon, being of opinion that 
the error was immaterial, amended the warrant 
there and then. 

Held Cper Bonser, C. J., ft Withers, J.) :— That 
this warrant was bad, and the subsequent amend- 
ment did not cure the defect and render the previ- 
ous arrest lawful. The debtor could only be 
arrested for the amount of his debt and ought to 
be discharged, as his warrant was taken out for 
three times the amount of his debt. 

9th February, 1899. 

No. 2,789, District Court, Neqombo. 
Liability of husband for wife's acts — is he liable 
when he joins with his wife in filing answer ? 
Obiter Dictum, 
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In this case a father, mother and son are aued 
nndec the followinsr oiroumatances : — The father 
was possesaed of h erarden whioh he had leased to 
the plaintiffa for four years, the plaintiffs allege 
that the family, father, 'mother and son one day 
came and plucked the nuts from this $;arden and 
refused to allow the plaintiffs to enjoy the pro- 
duce. The District Judge did not believe that 
the father, the Ist defendant, bad anything to do 
with the plucking, but held that, inasmuch as he 
had joined with his wife in filing an answer he 
was jointly liable. 

Held (per Bonser, C. J.) : — That the husband is 

not jointly liable simply beoause he has 
joined with his wife in filing answer. 

Per Bonser, 0. J : (^Obiter Dictum) : — "An inter- 
esting question was raised in the course of the 
ara'ument as to the linbility of a husband for the 
delicts of his wife. Under the circumstances of 
the case it is not necessary to decide that point, 
but my present opinion is that the husband is 
liable for any injury occasioned by his wife to a 
third person, not amounting to a serious crime, at 
all events to the extent of the wife's half of the 
joint property or of any dowry whioh he miy have 
received whith her." 

The judgment of the District Court was support- 
ed on the evidence. 

Withers,.!., Affreein?. 
10:h February, 1899. 

No. 2,067. District Oouit, Matara. 

Motion for amendment — proper course in regard 
to amendments — Section 146 of the Civil Procedure ■ 
Code, framing of issues after examination of 
parties. 

In this case the Judge mtde an order disallow- 
ing an amendment which the plaintiff asked leave 
to make, because the plaintiff had not complied 
the conditions on which that amendment had at 

first been allowed. The plaintiff appealed against 
that order. 

Per Bonser. C. J. : — "It seems to me that the 
motion for amenflment onerht not to have been 
allowed whether with or without any o6nditions>| 
and that it was afterwards disallowed under an 
equally mistaken idea of procedure. 

It has more than once been pointed out by this 
Court that the proper course to be adopted in 
regard to amendments was that laid down in Sec- 
tion 146 of the Civil Procedure Code, whioh has 
been altogether ignored in this case. 

It is the duty of the Court, if the parties are not 
agrreed as to the questions of fact or law to be de- 
cided bet wepn them, to ascertain by examination 
as may appear necessary, upon what m'lterial pro- 
positions of fact or of law the parties are at vari- 
ance, and the Courtishall then proceed to record 
the is'ue' on which the right decision of the case 
appears to depend. The Court will then, if neces- 
sary, amend the pleading's to bring the issues and 
the pleadings into conformity. 

Withers, J., — Agreed. 



I. CRIMINAL. 

No. 1.36, Police Court, Wallb. 
An order of discharge not subject to appeal, this 
ruling called in question by the Chief Justice, 
but not authoritatively set aside, reconsidera- 
tion of the ruliner advisable. 
Per Withers, J. — " It has been decided that an 
order of discharge is not subject to appeal, under 
the Ordinance, but this ruling has been called in 
question by the present Chief Justice; but until 



that decision is set aside, I must follow it, although 
for myself, I am open to reconsider it. The appeal 
is dismissed. 

25th March, 1899, 

No. 1,S,276. Police Court, Battioaloa. 
Misjoinder of accused in a Criminal case under 
clause 1 of Ordinance 13 of 1887, failure of 
Justice occasioned thereby — Distinct offences 
to be tried separately under separate charges 
by § 178 of the new Criminal Procedure Code. 
Exceptions to this rale enumerated in § 184 of 
the same Oode^erroneoua interpretation of 
this section by Magistrate. 
In this case 12 persooe have been joined as 
defendants and convicted of fishing in the Batti- 
oaloa lake with a prohibited net, vee ' chevalai, 
within the prohibited period, in breaah of the 
proclamation of the 10th October, 1894, under 
clanse 1 of Ordinance 13 of 1887. They were each 
sentenced to pay a fine of Rs. 20. 

Per Withers, J: — " Apart from the merits the 
grouad of appeal is that these 12 per- 
sons ought not to have been tried to- 
gether and that this has occasioned a 
failure of justice. The objection was taken before 
the Magistrate in the Court balow and the objec- 
tion ought to have been austainea. All the de- 
fen iants were not fi<hiug in the same boat and 
using the sams n it. They were fishing in groups 
of ttiree men indifferent pirtaofthe water; each 
group had its own net and boa'-, and these groups 
were fishing independently of each other. 

.Vo'V it is clear that the use of eaob net, if it was 
a bwaoh of local law or rule was a distinct offence, 
ani only eneaged in using' a particular net should 
have been tried together. Seotion 178 of the new 
Criminal Procedure Code enacts: " for every dis- 
tinct offence for which any person is accused there 
shall bea separate charge and every such charge 
shall bo tried separately, except in the oases herein- 
after mentioned in the I7th chapter. " The Police 
Migistrate seems to think that this case cime 
in under the exception in S". 184 of the sam-i 
Code, which runs thus:— "When more persons 
th^u one are accused of jointlv committing the 
same offeaae, or of different offences committed in 
the same transaction, or when onu persouis accuaed 
of committing an offanci and another of abetment, 
or of attempt to commit such offiiiuce, they may be 
charged and tried together o;r separately as the 
Court thinks fit, and the provisions contained in 
the former pirt of this chapter shall apply to all 
such charges. " 

Bat the-ie people were not cancerned in the 
transaction : each group was concerned with its 
own net and its own transaction, and even suppos- 
ing th'it thi=8e four groups of men formed one 
aasooiation fiahingtogether for common profit, using 
similar nets, even then it would be inconvenient 
and embarras-iing to tty them all together. I 
therefore quuah the proceedings of this trial, and 
the judgment. If they are to he re-tired, only 
those can be joined together who used one and the 
sime net." 

27th March, 1899. 

32, District Court, Galle, No. 12,711. 
Distinction between house breaking and house 
trespass by night. Making a small breach is 
hnuae trespass only puni'ihable under sections 
■133 and 438 according to intent. Precmtions 
taken to conceal the house trespass as defined in 
Sec. 429. Acts which must be proved against an 
accused to estab ish a charge of house tres- 
pass. Directions of the 298th section of _ 
new O.ide to be followed in cases of the kin^. 
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Per Lawrie, A. 0. J :— "Thia ia not a oaae 
of house-breaking, it ia at moat a case 
of houae treapasg by night. Making a breach in the 
wall of a dwellingr houae large enough to put only 
a hand through the aperture, is, in my opinion^ 
houae- trespaaa only, puniahable under aeotiona 
433-438 according to the intent with which 
it is committed. 

In the preaent case there ia no evidence that pre- 
oautiona were taken to conceal the house-treapaas 
as defined in aedtion 429. In the indictment no 
intention to commit an offence ia aet forth, th© 
offence is one punishable under aeotion 434 with a 
year's rigorous imprisonment or a fine of RlOO or 
both Ijot in my opinion the evidence diacloeea a 
case of suspicion only. Tho accaaed waa not seen 
nor caught in the act of making a breach in the 
wall, the most that ia said against him ia that he 
ran away and was caught,at once near the house 
the wall of which was broken, no instrument for 
honae-breaking waa fou.:id either at the honae or 
in the accused'a possession. He had a knife, I pre- 
sume an ordinary knife, one which presented no 
appearance of having been used to make a hoe 
through a masonay wall. In my opinion the evi- 
dence is not inconsistent with the accused's inno- 
cence, and I aet aside and acquit. 

Let me point out to ths District Judge that he 
has omitted to follow the directions of the 293th 
Section of the New Code. 

10th April, 1893. 



II. CIVIL. 

No. 29, District Court, Battioaloa. 

Procedure under Section 31 of Ordipanoe 2 of 
1895, "caveat" against tha issue of a oectifiot^e 
for marriage. 7 S. , p 56, overruled by 5 
S.C.O., p 9. Position of a woman who has lived 
with and has borne children to a man, who con- 
templates lawful marriage with another 
woman. By Sec. 31 (2) of Ordinance 2 of 1895, 
inquiries into caveata to be summary and 
order as to issue of certificate to be made as to 
the judge shall ae^m just. Confliotincf deoi- 
/ aiona of the Supreme Court on the point. 
In this case a woman who had lived for many 
years with a man and had borne him children 
applied for a 'caveat' against the issue of a crti- 
ficate for hia marriage with another woman. The 
procedure ia set forth in the Ordmanoe 2 of 1895, 
Sec. 31. The Diatrict Judge, after hearing evidenot-, 
decided that the applicant waa not the lejrally 
married wife of the respondent and he allowed the 
certificate to issue. The applicant appealed 

Per Lawbik, J. :— "The applicant has, I think, 
been treated badly by the respondent. 
Tbe District Judge follo^'s the decision of this 
Court reported in 7, S. C. C. p 56 which overruled 
the decision re>iorted in 5 S. 0. C. p 9. 

As the effect of dismifsing this appeal would 
practically be to bastardize the children of the 
applicant and to declare her to have been a mis- 
tress and not a wife, it is right to consider the case 
on its merits, and on the merits I think the order 
should be aet aside and that the certificate should 
not be isaued." 

Pec Withers, J: — 'The District Judge's view 
of the law may or may not be sound, but as there 
are conflicting deoiaioua of thia Court it munt be 
regarded as ooubtful. In thia state of things it 
would bp, I think, highly unjust to allow a certi- 
fio ite to is3ue. 

According to Sec, 31 (2) of Ordinance 2 of 1895, 
enquiriea into caveats are to be aummary and an 
order that a oertifioate do issue or do not issue ia to 
be made as to the judge shall seem just, 



It ia moat unjust here and the order ought to b» ' 
reveraed and an order that the certificate do not 
issue should be aubstituted." 

23rd March, 1899. 

497. Court of Eeqneats Colombo, No. 7179. 

J. K. Mandy va. The Galle; Face Hotel Company, 
Limited. 
Extent of liability of hotel for loss of property 
of guest. Can Hotel relieve itself of responw- 
bility by a special notice to that effect. When 
can a viaitor to the Hotel be treated as a 
gueat — peraons using swimming bath, billiard- 
room, etc., as entitled to the protection of the 
law regarding inn-keepers as those who live 
in the hotel. 
Per Lawbib, J. r — "In the Court below the Com- 
pany treated the plaintiff as their guest and as 
auch sought to bind him by a notice to gueats 
which contained a clauae — 'no reaponaibility shall 
attach to the Hotel for any property unleas pre- ^ 
vioualy placed in the manag'er'a charge for aafe 
cuatody.' It waa not proved that the plaintiff 
saw or read this notice. There was no special 
contract between the plaintiff and the Company 
which relieves the latter of its common law 
liability. 

In the caa ' of ordinary guests who saw and read 
the notice the hotel could not, in my opinion, by 
the notice relieve itself of responsibility for 
articles which could not reasonably be left in the 
managoi'd charge. A guest cannot be expected to 
pat in the manager's charge his hat, umbrella, hia 
everyday clothing, his dressing things, etc., for 
these are constantly needed. When a guest brings 
a bicycle to a hotel it is for daily use and it would 
be ridiculous to insist that the bicycle must be 
looked up in a manager'a room. 

I am of opinion that the notiae in question did 
not limit the reaponsihiUty of the hotel for the lose 
of parta of the bicycle belonging to the'plaintiff, if 
he waa a guest of the hotel and had read the notice. 
On the plea urged in appeal that the plaintiff 
was not a guest, I ti old that the defendant-com- 
pany was a host and the plaintiff a guest. It is 
not necessary that a guest should sleep at an inn 
to make the inn-keeper liable ; in the old day."! of 
posting travellers atopping at an inn for a few 
hours by day were equally entitled to the protec- 
tion afforded by the .aw as thoae who atayed in the 
inn for the night. 

In the Glalle Face Hotel are many 
extra attractions for visitors, a swimming 
bath, billiard-rooms and a bar. In my 
opinion, tkese are parts of the hotel, and peraons 
using theee parta are aa entitled to the protection 
of the law regarding inn-keep-^rs as thoae who live 
in the ho'el and use the bedrooms and dining 
room. I affirm" i 

24th March, 1899. 

Court of Requests, Matalb, No, 3,08t, 

(In revision.) 

Action under Ordinance 9 of 1895, judge may 
authorise any person to a 'minister oath and record 
evidence of person aworn. 

Per Lawrie, A. C. J. ; If a party to an action un- 
der Ordinance No. 9 of 1895, section 9, offers to be 
bound by an oath or solemn affirmation which 
cauuofi be cnnvenicntly taken in open Court, then 
the jiidj;t uiuj' authorise any person to adminia- 
t.r it ani to take and record in writing the evi- 
denc" of thp oerfon to be aworn or affirmed and 
return it to the Court. 

20th Marcli, 18 
"LUX.' 
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CIVIL. 

No. 1, INTEKLOCUTOBT. 

DiSTRTOT COUBT, MATARA, 9385. 

Waste Lands Ordinance, 1 of 1897 — Can Special 
Officer delegate any part of his dvty — notice sent in 
blanh to Government Printer irregular. 



In this case the Diatrict Judge, before whom a 
reference was made under Ordinance I of 1897, dis- 
missed the case, because ii: was proved that the 
notice which was the foundation of the proceed- 
inprs was irregular and was the joint work of the 
Special Officer and the Government Printer. The 
Special OiBcer signed the notice in blank ; he 
filled in the names of the lands affected by the 
notice, but he left the date from which the three 
months were to run, and within which the claim- 
ants were to make their claim, blank. The Assis- 
tant Government A^ent appealed against this de- 
cision of the District Judge, 

Per BoNBBS, C. J. :— "The Assistant Govern- 
ment Agent, as the ground of his appeal, says' — 
The fact that the Government Printer inserted the 
necessary dates instead of the Sppcial Officer d s- 
not inval'Hste the notice. The Special OflScer acd 
thorised the Government Printer to insert the dates 
by sending the notices to him for publication in the 
"Gazette" leaving the spaces for dates blank, and 
adopted bis act as his by allowing the notices to 
be published under his name." 

'■If that be the case, the Special Officer delegated 
a part of his duty under the Ordinance to the'Go- 
vernment Printer. I cannot find in this Ordi- 
nance any authority for this delegation. If he 
may delegate one part of his duty he may delegate 
another part. Iiiseems to me that he had no authori- 
tv to deleeate this duty of filling up the dates to 
the Government Printer, and the decision of 
the District Judge must be affirmed." 

Withers, J. : — "I agree. It was argued in the 
alternative that the date was not a material part 
of the notice, that we ought to take it as if the date 
was in this case left out ; and the three months 
were to run from the date of the publication 
of the notice in the Gazette. But it is evident 
from the Ordinance that the date is a material 
part of the notice 

The form of the notice given in the Schedule 
shews that the date of the notice ought to be em- 
bodied in the notice. It runs thus : — "Take notice 
that within three months from the — day of — being 
thedate of this notice, etc." If that date is left 
unfilled intending claimants would not know what 
notice they had." 

3rd February, 1899. 



DISTRICT 



No. 27 Final. 
COURT, KALTTTARA, 



1717. 



Action under section 247 nf the Civil Procedure 
Code— effect of seizure iy Fiscal — Amounts to dispos- 
.lesxion in law — 14 daysU'iiit. 

This is an aCi ion brought under section 247 of 
the Oivil Procedure Code by an unsuccessful clai- 
mant whose property had leen seized in execution 
of a decree against a third person. The plaintiff 
was? the owner of an undivided half of the di- 
vided northern portion of the garden called 
Kandagodayawatte. The fiscal at the re- 
quest of the defendant in this action, 
who is the execution-creditor of a third 
person, seized the whole of the Northern portion of 
this garden. The plaintiff thereupon put in a 



claim, but onring to illness he was unable to attend 
and sustain his claim, and his olaim was dismissed. 
Thereupon he brought this action. 

After going into evidence, the District Judge 
found that the weight of the evidence was in 
favour of the conoluaion that at the time of the 
seizure the plaintiff was in the actual poflsession 
of this property, but he said :— " I dismiss his 
action on the sole ground that he has no actual 
cause of action, — he has not been disturbed in the 
possession of the property he claims, and he has 
suffered no damages by any act of the defendant." 

Per Eonser, C. J. — " It seems to me that the 
District Judge was quite wrong in the view he 
took of the effect of the seizure. A seizure by the 
Fiscal is in law dispossession, and if the owner 
puts in a claim to the property and that claim is 
disallower', unless within 14 days from the date of 
disallowance he brings an action under section 247 
he is for ever debarred from alleging that the 
property was not liable to be sold under that 
seizure. 

The proper order in this case is what the plaintiff 
oueht to have prayed for his plaint, /. e., 
a declaration that he is entitled to have the un- 
divided half share of the northern portion of the 
garden, which was seized by the Fiscal at the in- 
stance of the defendant, released from seizure." 
Lawbib, J: — " agreed." 

28th February, 99. 



No 361 Final. 
DISTRICT COURT, COLOMBO, 



10518. 



¥raming of vague issues Procedure for ascertain- 
ing proper issues — Section 146 of the Civil Proce- 
dure Oiide. 

Per BoNEE, C. J.: " It seems to me that the issue 
framed in this case is too vague, for it in little 
more thun this: — lo the plaintiff or the defendant 
entitled to succeed?" 

The case must go back for the District Judge to 
adopt the procedure laid down in Section 146 of the 
Civil Procedure C"de for ascertaining the proper 
issues. 

Withers, J: — •' Concurred." 

16lh February 1899. 



, No 22 Interlocutory. 
DISTRICT COURT, GALLB, 5137. 

Partition actions — 3 N. L. 1i,,p. 12 does not lay 
wn ti a general rule. — Section 4 of the Par- 
dtion Ordinance, 

This was an action by the plaintiff for parti- 
tion, in which the defendant disputed the plain- 
tiff's title, and the Diatrict Judge relying upon 
the case reported in 3 N. L. R. p 12 dismissed the 
action, 

Per BoNSBB, 0. J:— "I. think that this case 
should go back for trial. The District Judge 
relied upon the case of Nona Baba vs. Namohamy, 
reported in 3 N. L. R. p 12, which he thought 
justified him in dismissing the action. It seems 
to me that the District Judge has assumed that 
that case laid down a general rule, binding in 
every case, whereas it ia clear from the report 
that the remarks of the learned Judge were 
directed to the facts of that particular case. He 
did not intend to lay down the general propo- 
sition that whenever a defendant in a partition 
sclion disputes the plaintiff's title the case should 
be dismissuJ, f'jr iha,t is contrary to Htctif n 4 of 



G 



SUPREME COURT DECISIONS. 



the Partition Ordinance, which provides that "if 
the defendants er any of them shall appaai and 

dispnte the title of the plaintiff the Conit 

shall in the same cause proceed to examine the 
titles of all the parties interested therein." But 
I entirely a^free in the remarks in that case to 
which I have referred as to the impropriety of 
making partition snits a substitute for actions "rei- 
vindicatio." 

Lawbie, J. — " Agreed." 
2nd March, 1899. 



I. CIVIL. 

No. 20 F., District Ooubt, Jaffna, 233. 

Action for partition — Decree under § 7 of the 
Partition Ordinance to be prefaced by a state- 
ment — No authority under the Ordinance for 
selling oneshare alone — If partition is impraci- 
cable the whole land must be sold and purchase 
money apportioned according to the inteiests 
of the parties: — 

The facts of this case appear sufficiently from 
the judgment. 

Per Bonsi:b, C. J. — " This is a partition action 
between a number of parties, all of whom seem to 
be agreed as to the shares to which they are 
entitled. 1 he decree, however, is not altogether 
in a satisfactory state. The 2nd plaintiff is de- 
creed to be entitled to a certain specified share, and 
the defendants are declared to be entitled to the 
rest. Such a decree is allowable under § 7 of the 
Partition Ordinance, but only on condition that 
the owners, other than the plaintiff, are willing to 
possess their shares in cammoa, and do not there- 
fore require a declaration of possession of indivi- 
dual shares. I suppose that is the condition of 
affairs in the present case. But if that is so, the 
decree is to be prefaced by a statement to that 
effect. 

Then the decree goes on to say that " it is 
farther ordered that the plaintiff's portion be 
divided off in severally, if possible, but to be sold, 
if impracticable." That will not* do at all. 
There is no authority for selling one share alone; 
if a partition is impracticable the whole land 
must be sold, and the puchase- money apportioned 
according to the interests of the parties in the 
land. The decree must therefore be amended in 
the way I have pointed oat. Then the defendants 
complain that the costs of the suit are directed 
to be borne by the parties in proportion to their 
respective shares in the land. This appears to me 
to be quite right. The defendants, who are willing 
to hold their shares in common, are jointly and 
severally liable to pay that proportion of the costs 
which agrees with the shares to which they are 
declared to be jointly entitled. They will have no 
difficulty to apportion what they have to pay 
amongst them. As they are willing to hold in 
common, they mnntknow what their shares are. 
1 see nothing to object to in the decree, as far as 
the costs are concerned. 

I tfa ink that the costs of this appeal should be 
divided in proportion to their respective shares of 
the parties. . . " 

Per Withers, J. :— " I agree in the modification 
of the order. If the plaintiff's share were to be 
sold, as the Judge has ordered it should be, these 
proceedings wculd probably be followed by 
fresh proceedings on the advent of the 
new tenant-inoommon. That is what the 
parties concerued want to avoid." 

14th February, 1899. 



No. 18 F., DISTRICT COURT, MATABA, 1,187. 

Section 538 of the CiTil Procedure Code — Filing 
of inventory by executrix as required by this 
Section — Section 718 of the Code does not em- 
power the District Judge to make an order di- 
recting the executrix to get a third person to 
make an inventory or valuation — The Stamp 
Ordinance makes provision for undervaluation 
of an estate. 

Per BoNSBR, C. J. — "This is an appeal by an 
executrix who has proved her husband's will 
and has, as required by Section 538 of the 
Civil Procedure Code, filed an inventory of 
her testator's property, with a valuation of the 
same, verified by herself, by affirmation. 

The District Judge was apparently not satisfied 
that the valuation was correct. He suspected that 
the estate was undervalued. No grounds for that 
suspicion are recorded by him. He merely remarks 
that the inventory is insufficient, but he does not 
say in what respects it is insufficient, and he re- 
quires a further valuation to be made by a Hr. 
Erskine. He professes to make that order under 
Section 718 of the Civil Procedure Code, which 
provides that where ah inventory has not been filed 
or where the inventory filed is insufficient, the 
Court may, of its own motion, make order for the 
filing of an inventory as a further inventory as the 
ciise may be. That section does not empower the 
District Judge to make an order directing the 
executrix to get a third person to make an inven- 
tory or valuation of property. 

The form of verification of inventory and valu- 
ation as given in the Code runs thus: 'I have 
made a careful estimate and valuation of the said 
property, the particulars of which are set forth 
and contained in the said inventory, and to the 
best of my judgment and belief the several sums 
respectively set opposite to the several items in the 
said inventory fully and fairly represent the pre- 
sent values of the items, to which they are so res- 
pectively set opposite.' 

That shews quite clearly that the inventory is 
to be made by the executrix, and not by a third 
person. 

I should have mentioned that on the I9th Janu- 
ary the Court made an order requiring the exe- 
cutrix to deposit a sum of Rs. 100 in Court for Mr, 
Eiskine's expenses. The Court had no power to 
make such order. If the property was undervalued 
by the executrix, the Stamp Ordinance makes pro- 
vision for that case." 

Per LA.WEIB, J.—" I agree. I do not say that 
if a Court, for reasons given, disturbs the correct- 
ness of the inventory and the valuation re- 
quired by section 538 it ought not to erjeet, 
the inventory and call on the executor or 
administrator to file an amended inventory and 
valuation. 

A Court, of coarse, is not obliged to accept an 
inventory, even though verified, which is 
fix facie incorrect and insufficient, or which the 
Court has reason to believe is untrue. 

20th February, 1899. 

NO., 3F. DISTRICT COURT, GALLE, 4,381. 

"Patent ambiguity in words of donation — 
Resort to parol evidence — If legatee cannot iden 
tify object intended, he loses his legacy — 
Irregular partition decree— Question not to be 
left open in the decree whether a sale or a 
partition is to takeplace — Weight to be placed 
on the opinion of a boy of 14 years given in 
Court, and contempt of Court." 



SUPREME COURT DECISIONS. 



Feb Bonseb, 0. J. ; — ^'Thia is an appeal again it 
the deoision of the District Judge of Oalle an 
regaide the title of the appellants to a share in the 
land, the snbjeot of this particular suit. Mr. Dorn- 
horat's clients claimed to be entitled to 3/20 of the 
land. 

It appears that this land was once a portion of 
a muph larger piece of land, and was in 1867 the 
subject of a partition snit in which it together 
with other lands were alloted to one Daniel Silva, 
In 1871, Daniel de Silva and his wife made a deed 
of donation in' favour of their two grand- 
sons, Andrishami and Bastian, and 
the subject of the donation is thus deecribed 
therein : — "All the soil and trees of the lot No. 10 
of Wellabodwatta situate at Degalla, and the 
houses standing thereon appearing in the Survey 
figqreKo. 513, dated I9th October, 1846, worth 
£13". . . 

The only description of the land donated is that 
it is lot No. 10 in the Survey figure and that it is 
worth £13, and, therefore, the only material des- 
cription ia by reference to this Survey. 

When we turn to the Survey figure, we find 
that there are no lesa than 8 separate lota marked 
Np. 10. It appears to me that there is here 
a "patient ambiguity" and that we must resort 
to "parol evidence" to find which of the 3 lots was 
the subject of the donation, 

Mr. Dornhorst argued that all 3 lota must be 
taken to have been donated, but no authority 
was cited for such a contention. This seems to 
me to be very like the case of a testator bequeath- 
ing — " the black horse in my stable." Three 
black horiies are found in the testator's stable snd 
resort to parol evidence becomes necessary to deter- 
mice which of them is the black horse intended 
for the legatee. He could not certainly claim all 
three, and if he could not identify which of them 
was meant, he would not get any. There is evi- 
dence in this case which shews which was the lot 
intended, for we find Bastian, one of the donees, 
shortly afterwards dealing with his share of the 
lot to the west of the high road to Colombo. 

In these circumstances I am of opinion that the 
decree of the District Judge is right in 
holding that these appellants have no interest in 
the piece of land, the subject of this action. 

I would add that the partition decree is not in 
proper form and must be amended. The decree, 
after stating the shares in which the parties are 
entitled to the land, proceeds thus : — 'And it ia 
further ordered and decreed that if a partition ia 
impracticable, the said lot be sold and the pro- 
ceeds distributed among: the plaintiff and defen- 
dants in proportion to their respective shares' . . . 
The question ought not to be left open in the 
decree whether there shall be a sale or a parti- 
tion. The District Judge ought to determine 
whether the land ought to be sold or partitioned, 
and enter that determination in t;he decree. The 
decree must be referred back to the District Judge 
to amend it in that respect, 

I should like to add that I entirely agree with 
the observations which my brother Withers has 
just made and I trust that the Court will not 
Allow the executrix the costs of this action out of 
the estate, but make her pay them out of her own 
pocket." 

Withers, J. : — " I quite agree. The appeal 
struck me as being hopeless, as soon as I heard the 
conveyance of 1871 read, and saw the figure of 
survey which is referred to. That figure shews 
3 distinct lots marked No, 10, and it seems to me 
impossible to argue that all the 3 lots 
were included in that deed. The authorities 
cited by Mr. Dornhorst do not touch the casein 



point. I must express my surprise that the Court 
should have stated that it is for the benefit of the 
minors that this action for a partition or sale of 
their interests in it should be brought. Their in- 
terest seems to be limited to the slender sum of 
Bs.2 a year. That in itself satisfies me that the 
case ought never to have been brought. To bring 
a boy of 14 years into Court to say that he ap- 
proved of this action amounts almost to a con- 
tempt of Court." 
24th February, 1399, 

NO, 26 F, DISTRICT COURT, GALLB, 4,701. 

Can planter's interest be acquired by planting 
citronella or cinnamon ? — This doctrine en- 
tirely new and planter's interests hitherto 
recognised only in respect of plantations of 
oocoanut — Compenaation for agricultural im- 
provements — Is the planting of citronella graes 
an improvement to land 7 

In this case the plaintiff is the owner of an 
undivided } share of certain lands, and a portion 
of one o( these laT ds is planted with citronella 
and cinnamon. The plaintiff, whose title to i 
share of the lands is not disputed, alleges that his 
co-owners declined to allow him a share of the 
citronella and cinnamon, alleging that by reason 
of their having originally planted the cinnamon 
and the citronella, they were entited to the 
sole benefit of the produce, and had what they 
called a planter's interest therein. The plaintiff 
therefore commenced his action for a declaration 
of title to an undivided i of the lands and trees. 

Per BoNSBn, C. J. — "At the hearing the parties 
agreed that the sole dispute was as to who was 
entitled to the citronella and the cinnamon. Both 
parties seem to have agreed that the ownership of 
the cinnamon and the citronella depended on who 
had planted them. The Judge seems to have accept- 
ed that doctrine. To me the doctrine is entirely 
new. This court has recognised planter's interests 
in respect of plantations of cocoanut trees, but I 
am not aware that the doctrine has been extended 
to any other kind of cultivation. 

However, the District Judge decided that the de- 
fendants were entitled to the cinnamon and the 
citronella, but he did not give effect to that deci- 
sion by the decree. The decree declares the plain- 
tiff entitled to an undivided ^tb of the lauds and 
the trees thereon. To my mind this gives the 
plaintiff everything he asked for. If he is entitled 
to an undivided :|th of the lands, he is entitled to 
everything growing tbereon. If the o'her co- 
owners are of opinion that they are entitled to 
some compensation for agricultural improvements 
made on the lands, their proper course will be to com- 
mence an action for a partition, in which account 
will be taken of any improvements they may have 
made on the lands. A question may arise, whether 
the planting of citronella grass is an improvement 
to land, or whether it is not an impoverishing Crop. 
On that question I offer no opinion. That will be 
determined, if the parties raise it, in the partition 
suit. 

It seems to me that the plaintiff's appeal should 
be dimissed, because he gets every thing he is en- 
titled to. As both parties have taken wrong views 
of their rights, there will be no co3tB, either of the 
action or of the appeal." 

Per Withers, J. " I agree. It was foolish of the 
plaintiff to have appealed, as the decree has given 
him all that he ia entiMed to. 

Up to this moment, 1 must say that I have never 
heard of those who plant cinnamon or citronella ac- 
quiring a planter's iii terest in auch products. There 
hax been, as I am aware, no such custom proved." 

16lh February, 1899. 
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NO. 



540, COURT OF REQUESTS, 
COLOMBO, 6905. 



Servitudes real and personal— =Law of preK- 
cription of Ceylon does not recognise the 
acquisition by use of servitudes personal to a 
single individual — Ri^ht of way not acquir- 
ed by single individual even after use for a third 
of a century — There must be a'dominant 
tenement in respect of which the right is exer- 
cised — Right of way across an intervening field 
from one field to another acquired in 10 years, 
if continued without interruption. — 
Per Lawbib, J: — " I do not understand that the 
plaintiff claims this right of way as a servitude 
appertaining to the land in which he lives, he does 
not say that this is a servitude of which his land 
is the dominant and the defendant's land the ser- 
vant tenement ; I understand that he means 
he has acquired by use a personal right of way : 
the issue shews that this was the plaintiff's claim, 
for the issue is : 'Is plaiutiS eatitled by prescrip- 
tive use to a footpath over the defendant's pro- 
perty as shewn by line A. A. A. on plan 434. ' 

In my opinion our law of prescription does not 
recognise the acquisition by user of servitudes per- 
sonal to a single individual. Even if the use by 
the plaintiff of this path had been proved . for a 
third of a century, he would not have acquired 
right of way — there must be a ' <lo uinant tenement' 
and the user by the owner must be to the advan- 
tage of that tenement, 

Here the plaintiff, before 189S, had no right to 
use the water of the pond, which was useful to him 
only because he was a dhoby, he had the permis- 
sion of the owaer, that perniasion was personal 
to himself, it was not canaeotel vith his owner- 
, ship of the house he lived in: the purchaser of that 
. house, who was not a dhoby and had no permission 
, should not have claimed ri^ht of way to the pond. 

The position of the plaintiff became different 
when, in 189.3, he bought the pond ; then the path 
became the way between two lands belongingto 
the same proprietor. 

The user of way across an intervening field from 
one Seld to another will, it continued without in- 
terrnption for 10 years, become a right of way ia 
favour of the two tenements connected by the path 
against the tenement over which the path passes. 

In my opinion the plaintiff has not acquired the 
right of way claimed, and I would set aside and 
dismiss." 

20th March, 1899. 

2 CRIMINAL. , 
38, DISTRICT COURT, GALLE, 12,710. 

Misaporopriation under claim of right — Regina 
vs. Jaffir Naik, 3 Bombay H. C. Reports p. 133 
— Effect of misappropriation of a sum of 
money by accused which is smaller in amount 
than another sum of money which is owing 
to him by the complainint, 

Per Lawrib, a. C. J.: — "The aocuaed wrongly ap- 
propriated to his use a small sum of money, but he 
did 30 under a claim of right, which I hold was not 
BO shadowy and unsubstantial as to be without any 
'bona fides' (Reg. vs. Jaffir Naik 3 Bomb. H. C.Rep, 
p. 133.) 

The complainant said: ' The aoonaad had to 
pay me altogether Rs. 412, 1 had to give accused 
Rs. 5, If accused had come to me before I insti- 
tuted my plaint and said— I owe you Rs. 4-12, 
deduct this from my pay and give me the bulance, I 
would not have given him the balance SSets because 
he made use of my money aui left my service.' 



Under these circumstances the accused being 
entitled to recover from complainant a larger 
sum than he appropriated, and the real cause of 
complaint being his leaving service without no- 
tice it is my opinion that he is entitled to an 
acquittal, and I get aside and acquit," 

27th March, 1899. " LUX." 



1. CRIMINAL. 
POLICE COURT, KEQALLB, No. 19,999. 



Robbery.— Should be tried by District Courts- 
Trial of this offence by summary procedure 
against the Spirit of the criminal law — Preli- 
minary investigation and commitment of trial 
and reference to Attorney-General desirable in 
the case of crimes involving greater punish- 
ment than a Police Court can give. 
Per Lawbib, A, C. J.— "I am at a loss to under- 
stand why the Police Magistrate was of opinion 
that this charge against four men of robbing a 
woman of her jewellery might properly be tried 
summarily. If it was a true case the accused de- 
served severe punishment. 

It seems to me that District Judges are abandon- 
ing to Police Magistrates their proper criminal 
jurisdiction, This, I venture to think, is against 
the spirit of our criminal law. Summary pro- 
cedure is well adapted for the trial of compara- 
tively trivial offences, but when accused are charg- 
ed with crimes over which the District Judge alone 
has jurisdiction, and who, if convicted, deserve a 
greater punishment thin the Police Magistrate 
can give, I think thit there should be a pr,"- 
liminary investigation and a commitment of trial 
and a reference to the Attorney-General. Nowadays 
the Attorney-General seems to be Insing all 
control over ordinary criminal procedure ; thfre 
are few references to him or commitments Of trial 
by him except in cases fit for the Supreme Court 
and a jury. 

14th April, 1899. 



POLICE COURT, COLOMBO, No. 57,874. 

Riot — Summary trial of this offence im- 
proper — Police Magistrates and their powers 
Under Ordinance 8 of 1896 and Section 152 of 
the New Criminal Procedure Code. — Section 
152 to be read with Section 166. — Jurisdiction 
of a Police Court should be confined to proper 
Police Court cases and to those District Court 
cases in which the accused consents to be triod 
and where the punishment is no more than a 
year's imprisonment. — Power of Magistrate to 
try without consent and to give as muob as 
two years should be exercised only on goo6 
cause sheyn. — Language ofjOrdinanee 8 of 189 - 
purposely changed from ' the District Judged 
to ' the District Judge having jurisdiction etcd 
by the New Code.— Charge of riot shoul" 
state the common object which made the as. 
sembly unlawful, Under what circumstances 
5 persons can be charged for unlawful assem- 
bly and what additional particulars develop it 
into riot, — Three men only cannot be convicted 
of unlawful assembly or riot. — Old English 
Law on the subject in Hawkins's Pleas of the 
Crown p62. 
Per Lawkib, a. C. J.: "In his judgment the 
magistrate says that the offence appears to him to 
be a serious one and 1 am at a loss to understand 
why he came to the conolnsion that the charge of 
riot might be properly dealt with summarily. 
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It aeema to me that the jariadiction in oriminal 
oaaea is paaain^ awaj from the Diatriot Oourta and 
is being tranef erred to Police Oonrta and that the 
Attorney-General is gfiying up control over oSeacea 
except thoae which have to be tried by the Sap- 
reme Conrt and a jury. Of coarae if thia be the 
law there ia no aae of regretting it, but I think 
that magiatratea have taken too maoh advantage 
of the powera given to them by Ordinance No. 8 of 
1896, and by the 152nd Section of the new code. 
Thia 162nd Section muat be read with Section 166, 
and in the Ordinary case it aeema more jaat to 
confine the jariadiction of a Police Court to'proper 
Police Court caaea and to thoae Diatriot Court 
caaea in which the accused conaenta to be 
tried and where they can get no more than 
a year'a impriaonmant. The power of a Magis- 
trate to try without conaent and to give aa mach as 
two yeara ahould, I think, be exerciaed seldom, 
and only on good canae ahewn. 

In the preaent caae it waa objected that the 
I52nd Section applied only to caaea where the 
Police AlagiBtrate and the Diatrict Judge of the 
district were the aame person. It ia plain that the 
language of the Ordinance 8 of 1896 haa been pure 
posely changed from ' the Diatrict Judge' to ' the 
Diatrict Judge having jurisdiction, etc' Mr. 
Moor having been appointed Additional Diatrict 
Judjfe of Colombo has, under the Code, power to 
act under section 152, snb-aection 3. 

It waa objected that the charge under 
section 144 waa defective. In my opinion 
A charge of riot ahould state the 
common object which made the aaaembly 
unlawful, but I read the charge as a whole and I 
hold that the 1st charge of criminal treapaaa 
Buifioiently indicates the common unlawful pur- 
pose, alleged by the prosecution, viz., the intent 
to intimidate, inautt, and annoy the complainant. 

Now if 5 men together commit criminal trea- 
paaa it becomea an unlawful asaembly, and it 
force or violence ia uaed it baoomea a riot. The 
evidence ia that a large number of peraona aa- 
sembled ; the charere waa that of that large num- 
ber, aix had a common unlawful objec*'. and had 
ns8d force or violence, but in the courae of the 
trial the magiatrate acquitted three of these aix. 
Thoae who were convicted were not of auffioient 
number to make an unlawful aaaembly, and even 
if they committed acta of force or violence they 
were not guilty of rioting. It is not auffijient to 
say that it ia proved that there were many othera 
preaent. "Non-conatat" that they were more than 
innocent byeatandera and onlookera. If tht 
Magistrate bound that 3 of those charged had no 
unlawful object in common with the 3 whom h<i 
convicted how can it be aaaumed that others in 
the crowd, whose names I presume are 
not known, or who were not identified, hai 
an unlawful object in common with the 
three convicted men. The old English 
law (Hawkina'a Pleas of the Crown p 62) under 
verdict was that on an indictment for a riot again- 
st 3 or more, if a verdict acquit all but 2 and find 
themgnilty, or on an indictment for coaapiracr if 
the verdict acquit all but one and find him guilty, 
it ia repugnant and viid aa to the 2 found guilty 
in the let case and as to the I found guilty in the 
2nd unless the indictment charge them with hav- 
ing made such riot and conspiracy .nnul sum alils 
jiir atorihm ignotis for otherwise it appears that 
the defendants are found guilty of an offence 
whereof it ia impossible that they ahould be guilty, 
for there can be no riot when there are no more 
psrsons than twii. 



I set aaide the conviction for riot ;.I convict the 
3 aocuaed appellanta on the lat coant of commit- 
ting criminal trespass, of which there ia sufficient 
proof. I set aaide the aentenoe of 9 montha ri- 
gorous impriaonment and in lieu (under Seotion433) 
sentence each of the accused to 3 months' rigproua 
impriaonment." 

14th April, 1899. 

POLICE COURT, KB5ALI;E, No. 19,842. 

Order of maintenance against a husband. Two 
grounds under Ordinance I9, of I889 on 
which allowance can be granted viz., (1) adul- 
tery, (2) habitual cruelty. — Under any other 
circumstances no allowance can be granted if 
the husband is willing to maintain the wife. 
Per WITH3B8 J.— "In thia case the wife of the 
defendant haa auooeeded in gaining an order of 
maintenance against her husband. The husband 
aaya he is quite willing to maintain his wife if 
she will live with him: two grounds are mentioned 
in the Ordinance 19 of 1889, whioh are sufficient 
to entitle applicant to an allowance, notwith- 
standing the husband's offer to maintain his wife 
it she will live with him and those are adultery 
and habitual cruelty. Now there is no evidence 
that her husband was living in adultery. Ia there 
proof of the huaband'a treating hia wife with 
habitual cruelty 7 All that the Magiatrate says is 
this: — "The evidence adduced by the appellant dis- 
cloaea a sufficient reason for her not going back to 
her husband the defendant. I find it difficult 10 be- 
lieve that the applicant left the defendant of her 
own accord without any reason. . . . 

Now the Magiatrate does not expressly find that 
the complainant waa treated with habitual 
cruelty. No one aupporta the wife'a atatement 
that she was ever ill-treated by her huaband. . . 
In the course of 4^ yeara of co-habitation with 
the defendant ahe waa twice aasaulted by her 
huaband. Thia is not evidence of habitual cm- 
etty. It i j bignifioant that she never complained 
to any one of being assaulted by her husband. 
The order ia coneequently set aside." 
25th April, 1899. 

II. CIVIL. 
27rH INSTANT, DISTRICT COURT, OALLB. 

_ No. 5,031. 
Joinder of parties in an action — 11th and I2th 
aectiona of the Civil Procedure Code on the 
point — an act which ia one and the same cause 
of action' — two or more co-owners may join 
in the same action asrainatthe wrona-doer, 
although each of the plaintiffs haa a different 
title to a share of the land. 
Per Withers, J : — " This ia an appeal from an 
order deciding in effect that the plaintiffs cannot 
unite in thia action against the defendant, and in 
my opinion, the appeal ia entitled to succeed. The 
two plaintiff! and the defendant are owners in 
common of certain immovable properties. It ia 
alleged that the defendant haa given out the pro- 
perties on lease and has appropriated the renta 
without aocounting to the plaintiffs for their res- 
pective ahares. The lat plaintiff acquired hia 
interest in the common property a long time 
before the 2nd plaintiff acquired hia Bud aa hia 
share ia the larger of the two, and as the defen- 
dant began to deal with some of the common pro- 
perties before the 2ad plaintiff'a intereat accrued the 
amount claimed by lat plaintiff ia naturally much 
more than theamount o'aimed by 2ad plaintiff. It 
aeema to me that the lltb and 12th aectiona of the 
Civil Procedure Code apply to thia case and are in 
favour of the appellants ...... The right to relief 

ia no doubt aepirite, bat it ia aurely in respect of 
the sa-ne cause of action. 
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The plaintiffs and defendants have a community 
of interest in the rent and profits of the common 
property, and if the defendant who has taken 
these rents and profits withholds their due shares 
from his co-tenants, his act is one and the same 
cause of action. 

To split this action would, I think at once oSend 
the Code, convenience, and civil law, which per- 
mits any number of persons having a common 
interest to join in one action." 

Per Lawbib, J. : "I do not agree with the 
learned District Judge. The cause of action is 
that the defendant, one of several co-owners, has 
taken the whole rents and profits of the land of 
which the p1p.intiff9 are also owners, and that he 
has refused to pay to his co-owners their share 
of the rents. 

In my opinion, two or more co-owners may join 
in the same aation against the wron?-doer, even 
though each of the plaintiffs has a different title 
to a share of the land : — a title different in date — 
one may ba earlier than the other ; different in 
character — one may be by inheritance, the other 
by pnrchase ; different in extent — one for a large, 
another for a small share. 

The 11th and i2th sections of theCivil Procedure 
Code allow the co-owners to join in one action. 
Set aside with costs. Remit for further procedure." 

14th March, 1899. 



F. 2i. 



DISTRICT COURT, COLOMBO, 

NO. 7,717. 



Section 17 of the Partition Ordinance. 

Interpretation - Acts void anl voidable — Gtye 
vs. Fclton, 4 Taunton, 876. 

Per BoNSBB, C. J. : — "This case was set down 
for the full Court on the g-round of a difference of 
opinion between my brother Lawrie and myself, 
bat it turns out that the facts were not before us 
and upon the facts as now disclosed there is no 
difference of opinion at all between us. 

I had some doubt as to the construction of Sec- 
tion 17 of the Partition Ordinance, and I find very 
great difficulty indeei in acceding to the arffument 
that when the Legislature says : — It shall be un- 
lawful for a man to do a certain thing and that if 
he does that thing his act shall be void, that has 
only a limited operation. 

There is no doubt that in many cases where the 
Legislature has declared an act to be void, Courts 
have treated the declaration as meant merely for 
the protection of certain parties, and held the act 
not altogether void, but only voidable at the ins- 
tance of the party intended to be protected. But 
I am not aware of any case in which, where the 
Legislature has declared that the act shall be 
unlawful, such a eonstruotion has been adopted. 
There is an old case of Gye vs. Pelton, 4 Taunton, 
876, where Lord Klansfield htli that a particular 
act having been declared not only void but un- 
lawful, could not be ground for an action, 

However it appears in the present case that the 
conveyance dealing with the . propertv which re- 
united in the plaintiff acquiring a title was not 
obnoxiou" to Section 17 of the Partition Ordin- 
ance, for there was a valid aereement to sell to 
the plftintiff before the institution of the Partition 
suit. Under these circamstances I am of OFiinioa 
that the case must go back to the District Court 
to inv' s'it.'ate the title of the parlies. At the 
same time 1 muat say that the histoiy of the pro- 
ceedings in t.he partition suit — 1602 is a very 
iixtraordinnry one and I trust that the Dittriot 
.Judge will carefully ecrutiuize the titles of the 
paTtiis " 

Lawiue and WiTt-IEHs, J. J. :— "Agreed.'' 



CRIMINAL. 
150, POLICE COURT, BATTICaLOA, 

No. 13,431, 
Summary jurisdiction of Police Court under Sec. 367 
of the Penal Code — Value of property stolen 
to be taken into considetration — A charge 
under Sec. 367, to be tiled in the District 
Court, must be committed for trial, and the 
Attorney-deneral must designate the District 
Court as the Court for trial— Sentence of 12 
months' rigorous imprisonment by Police 
Court for theft "ultra vires" — A charge under 
Sec, 394 of dishonestly receiving stolen pro- 
perty is alternative to a charge of theft, and 
therefore a man can be convicted of one only 
of the two alternative offences. 
Per Lawbib, A, C, J : — " No appearance," This 
is an ordinary Police Court case triable summarily, 
— A charge and conviction under Section 367, — 
and as the value of the property stolen was under 
RlOO the jurisdiction of the Police Court was un- 
doubted. 

To give himself the right to sentence to 12 
months' imprisonment the Police Magistrate says 
the case could have been tried in the District 
Court, Perhaps it could : I do not know that it 
could have been, except on commitment for trial 
and on the Attorney-Greneral designating the Dis- 
trict Court as the Court for trial. . Anyhow this 
was from first to last a Police Court case and the 
sentence of twelve monihs' rigorous imprisonment 
is " ultra vires," and is reduced to six months^ 

The Police Magistrate has al-o convicted the 
accused under Section 397 an error for Section 394) 
for the offence of dishoaes ly r. ceiving and'retaining 
stolen property : these are alttrnative charges to that 
of theft, of which the Magistrate had already found 
the accused guilty, 

A man cannot both a'eal goods and receive 
them from another knowing them to have been 
stolen; still less can a man both steal goods and 
r<iceive them in innocence and afterwards retain 
with guilty knowledge the svme goods, I set aside 
the conviction for retaining stolen property. I 
affirm the conviction for theft and sentence to 
six months' rigorous imprisonment." 

3rd May, 1899, 

U5, POLICE COURT, GALLE, 
No. 3,490. 
Maintenance Ordinance 19 of 1S89 — Application 
(under Section 3) for maintenance must be 
made within twelve months from . birth of 
illegitimate child, unless the father main- 
tained it or paid for its maintenance within 
that time. 

Per Lawbib, A, C, J. :— This application for 
an oroer under Section 3 in respect of an illfipiti- 
mate child was not made within twelve months 
from the birth of the child, and the application 
can succeed only if the mother l,a^ proved that 
the respondent had at any time within the 12 
months next alter the birth of the child main- 
tained It or paid money for its maintenano- " 

152, POUCP~OURT, tA^l^' ''■''■ 
No. :-!,755 
Lashes not to be imposed under the Knife Ordi- 
nance if the wounti iuflioted is only aupeifioial 
Per Lawwr, A. C. J. :— " Tbe conviction and 
sentence of a month's rigorou-i imprisonment are 

'<;?'.™fu ' ^"'' '° "^^^ °^ "^« Doctor's evidence ^'j 
tnat the out was only skin deep I remit and set 
aside the sentence of lashes, " 

3rd May, 1S99. a 
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151, POLICE COURT, BA,TTICALOA. 

No. 13,461. 

Admissibility of the evidence of a oomplainant's 
wife — Wife of a complainant not in the same 
position as the wife of an aeonsed^ because the 
liberty of the latter is at stake, the liberty of 
the former is not — prroneona view taken by 
Magistrate on the point. 

Per Lawrib, A. 0. J. :— " Mr. Wendt urged me 
to reduce the sentence to a fine. I think it would 
not be right to interfere with the sentence of 
imprisonment. No doubt the accused thought his 
sister was being badly treated by her husband and 
interfered on her behalf, but the use of a knife 
was unjustifiable and must be punished. 

I do not appreciate the difGculty the Magistrate 
had as to receiving the evidence of the 
oomplainant's wife : the wife of a complainant 
is not in the same position as the wife of an ac- 
cused. The liberty of the latter is at 
stake, the liberty of the former Is not. 

_A complainant has always been at liberty to call 
his wife to corroborate his evidence, how otherwise 
could a house-breaking be proved if the only in- 
mates were a husband and his wife 7 An assault 
on a husband can be proved by the evidence of the 
wife, and so on. 

Here the Police Magistrate seems to think that 
because the complainant and his wife were at 
enmity, and because the accused, who cut her hus- 
band, was acting in support of the wife, she could 
not give evidence because it would be against her 
husband; that is not the way to look at it: she was 
called to give evidence for her brother and her 
evidence was admissible. I affirm." 

3rd May, 1899. 

POLICE COUftT, GALLE, 
Ko. 3,81)1. 

Point of law — Mischief by fire or explosives 
under section 419 of the Penal Code beyond 
the jurisdiction of a Police Coti''t to t''? ~ 
Resultant damage caused by the mischief 
n3t an essential consideration — intention to 
be looked into — Evidence of an expert de- 
sirable. 

Per Withers, J :' — " The point of law raised in 
this case is this: If these detonators were placed 
in such a position as regards the complainant's 
dwelling-house that it exploded by a fuse in the 
usual way they were calculated to cause the des- 
truction of the dwelling-house, then this is an 
offence of mischief which the Police Magistrate 
is not competent to try, being an off-ince pani^h- 
able under Sec'ion 419 of the Penal Code, which 
is triable by a District Court and not a Police Court. 
If the expic gives were calculated to destroy the 
dwelling-house then it does not matter whether 
they h^d that effect or not if the accused intended 
them to cause or knew they were likely to cause 
the destruction of the house. 

The evidence on this point is meagre, and I 

should like to have further evidence taken 

It would be advisable if the Magistrate were to 
call up some expert, if there is one in the town, 
who, being shewn the detonator and fuse and 
the place and the position where the detonators 
are said to have been found, to state what would 
be the ordinary result of an explosion under the 
circumstances. 

It seems to me that if the accused had the in- 
tention and knowledge indicated in Section 419, 
they deserve a severe sentence than what has 
been paaeed upon them. 



I should rather like the Police Magistrate to 
state what in his opinion was the intention of 
the accused upon the evidence which he has 
already recorded, 

1st May, 1899. 



POLICE COURT, TANGALLA, 

No. 4,841. 

The Forest Ordinance No. 10 of 1885— Clearing a 
land at the disposal of the Crown under 
chapter IV, — If a breach of a rule under this 
chapter be committed the rule must be in- 
dicated or specified — The land must be proved 
by the prosecution to be forest land under 
chapter IV. — Appropriate proof on this point 
shewn in judgment reported in 1 N.L.R. pl02. 

Per Withers, J : — " This conviction must ba set 
aside and the case sent back foe further trial. Tbe 
accused have been convicted under fee. 42 of the 
Forest Ordinance of 1885, Chapter IV, which runs 
thus : — ' The breach of any of the provisions of or 
reguUtions or rules under this Chapter, shall con- 
stitute an offeRoe punishable by a fine not exceed 
ing a hundred rupees, or by imprisonment which 
may extend to six months." 

Now the Magistrate does not state in his judg- 
ment whether the acoased broke some provision of 
this Chapter, or broke a rule under this Chapter. 
Tbe evidence was read to me by defendant's coun- 
sel, and I agree with him that the proof of any 
offence under this Chapter is defective, I presume 
from such evidence as there is and from the re- 
marks of the Magistrate that the accused cleared a 
land at the disposal of the Crown under Cb, IV, 
and in so doing broke some regulation or rule 
directed to the clearing of land such as the accus- 
ed is alleged to have cleared. If snuh a rule 
exists it ought to be produced or indicated so that 
one may know what the rule is that the accused 
has broken. 

This Chapter refers to forests at the disposal of 
the Crown other than a reserved or village forest. 
If no rule has been made under Chapter 4 of the 
Ordinance 10 of 1885, relating to forests in the 
Tangalla district, then it may be that . accused 
has brokes a provision of this Chapter by clear- 
ing forest other than reserved or villagje forest 
without license or authority. Rale broken or 
provision broken it must be proved by the prosecu- 
tion that this is forest land under Chapter IV. and 
the appropriate proof on this point is shewn in a 
judgment of the Chief Justice reported in 
N, L. R. p. 102 (Nngapitiya Mahandiram vs. Sad- 
dayandi et al: P, C, Kegalle No. 13,750). 

I observe that two witnesses for the prosecution 
state that they do not know Dangahakoratuwa. 
Surely there must bs natural or artificial bounda- 
ries to the land, or how can one say what is the 
land at the disposal of the Crown, The case is re- 
mitted for trial on the points indicated in this 
judgment," lat May, 1899. 



POLICE COURT, KA.NDY, 

No. 11,253. 

Doctrine of recent theft and presumption— Poss- 
ession of stolen article must be proved for doc- 
trine to apply — Where owner and his horse- 
keeper have access to the stables in which 
stolen article is found, it cannot be stated as a 
legal proposition that the stolen article was in 
the possession of the former. 
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Per Withers, J.— "In this case the aconaed has 
been oonvioted of the theft of a set of pony har- 
ness belonging to the complainant. He has been 
oonvioted on the fact that this harness was f oimd 
tied np in a gnnny bae and ooncfialed under some 
straw in his stables. The stolen harness was found 
at aboat 9 o'clock of the morning of the 7th March, 
The property was stolen some time on the night of 
the 2nd March. Now this room in which the 
harness was found is the room whece the complain- 
ant kept his horse. He owns a horse and oarriapre 
and two sets of harness. It seems that the stable 
room has a door at the back and front. The door 
at the back cannot be fastened and opens into a 
componnd. The front door can be closed in a way, 
bnt there is no evidence as to whether it was usual ly 
closed daring night. There is a carriare way from 
the atvbles into Trincomalee Street, The plan filed 
in- the case does not shew whether the passage iS' 
open or has a gate to it. According to the ac- 
cused, who gav9 evidence on his own behalf and 
denied all knowledge of the existence of the 
concealed harness, he deposed that the room be- 
yond the stables was occupied by the complainant, 
who had access to the premises all the day 
time, bnt did not sleep on the premises, Conai ler- 
ing that another person, besid^ia the owner, the 
defendant had at the time material to this action 
a right of access to the stable room where the 
harness was found concealed, it cannot be stated 
as a legal proposition that the harness was in the 
possession of the defendant. It is on the fact of 
posseaaton alone that he has been found guilty. 
In my opinion the presumrption of guilt in tM» 
ease haa no foundation, 

I think the judgment ought ta.be set aside and 
. the accused acqt^aitted." 

29th April, 1S99-. 



GIVIIi. 



34'*, CaCBT OF REWESTS, KITRUNEGALLU 
No, 5,203. 

Bef6renoe to arbitration nnder the Civil Proce- 
daroCbde — ^Sections 683 and 691— Interpreta- 
tion of the GSrStd Section in the case of Punobi- 
lala v». Sudehamy, 2 N. L. B. p 38 — Oourt can 
enlarge thne on e»usB shewn when the time 
for making the award has expired — Warren 
and Powell's arbitration, 3' Law Reports 
Equity p 261— 39-th Section of the Act 3 and 4 
William IT,, Cli r 42, as interpreted by Sir 
John Smart — When parties consent to refer 
their disputes to an arbitrator they ought to 
be bound by the award unless there are any 
reasons which according to the Code, justify 
the award being remitted for correction or set 
aside altogether. 

The material facts of this case are theaa : — ^The 
parties to this action referred all matters in dis- 
pute to the sole arbitration of Manapayi Korala. 
On the day fixed for filing the award, the arbitra- 
tor was absent and the case was laid over for 
another day. The Cimmiasioner was absent on 
duty at Puttalam on the day fixed and the case 
was again laid over for the 27th May, The parties 
appeared in Court on th's day, but the oiae was 
"laid over" for the parties to shew cause, if any, 
against the award. In the journal entry on this 
day appear the words "award filed." When th« 
ease was taken up on the 13th June, 1898, the 
parties appeared in Court, but the defendants only 
had ciuse to shew against the award, thei' one 
reason beinir that it was not filed within the perioii 
originally fixed by the Court, The objection was 
not discuased on thia day and the matter was post- 
poned to the 23fJ .June following. 



The parties and the arbitrator appeared and the 
arbitrator accounted for his delay by his illness 
and by his inability to report his illness to the 
Oourt. The defendants by their proctor again said 
that they had no cause to shew against the award 
except that it was not filed on the day fixed. 

Per WiTHBBS, J:— "Thia was a reference to 
arbitration under the Civil Procedure Code and the 
Sections pertinent to the case are the 683 rd and 
69lst Sections. The 6S3rd Section enacts that 
" If from the want of the necessary evidence or 
information or from any other cause the arbitra- 
tors cannot complete the award within the period 
specified in the order, the Court may, if it think 
fit, either grant a farther time and from time to 
time enlarge the period for the delivery of the- 
award, or make an order superseding tiM arbitra- 
tion, and in such case shall proceed with the- 
action." 

The 691st Section provides r — " No award shall 
be valid unless made within the period allowed by 
jhe Court." 

In my opinion the defendants are estopped by 
their conduct from raising this objection. When 
they had the opporcunity they made no protest 
against the application of the arbitrator for fur- 
ther time, The Court hai virtually allowed that 
application, so that the award has been filed within 
the enlarged time. 

In the case of Punchirala vs. Sudehamy, 1 N. L. 
R. p 38, Mr. Lawrie, A, C. J, and Mr. Browne, A. J. 
decided that the &33rd Section of our Code permit- 
ted the court to enlarge the time on cause ^shewn 
when the time for making th<! award had expired. 
In the case of "Warren and Powell's arbitration" 
reported in 3 Law Beports, Equity p 461, 
the parties entered into an agreement for 
the submission of their disputes to arbi- 
teation, Thia was in Jane 1861. The re- 
fnrence was made, a rule of Court oit 
or the I8th January, 1866, The deed provided that 
the award should be made within three calendar 
months next after the third of the arbitrators for 
the time should have been named. Bat the in- 
strument C3ntained no power to enlarge the time 
for making the award under it. An awaid was 
eventually madeaft^r the time limited by the 
deed, and for that reason one of the parties refus- 
ed to be bonnd by the award. There was a mistake 
in the award admittedly of easy correction, and 
the parties who wished the order to stand asked 
the Court to enlarge the time for making the 
awardsotbat it might be remitted to the arbitra- 
tors to correct the mistake. 

Tbe Vice-Chanoflllor Sir John Smart, had no> 
doubt that he cotild enlarge the time and grant 
therelief asked for because in his opiaion the 39th 
Section of the Act 3: and 4 William IV. Ch, 42 
embraced the Superior Courts of Eqaitv and by 
that Section tt was enacted that "the Cjurt or 
any Judge thereof may from time to time enlarge 
the term for any such arbitrator making his 
award," 

That case is not unlike the present one. The- 
only difficulty I feel is with reference to tho 
journal entry of the 27th May, in which appears 
the words "award filed." 

Thia journal entry was not apparently aigne-1 
by the Commissioner and I consider the entry 
was merely a record of the fact that the arbi- 
trator hod produced his report and the connected 
dncuments on the day to which he had asked th» 
time to be extended. Wiien pirties consent to^ 
refer their disputes to anarWtrator, they ought ti> 
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be bonnd by the award unless there are any rea- 
sons whioh according to the Oode justify 
the award being remitted for correc- 
tion _ or set aside altogether. Not 
that I impute any blame to the defendants' Proc- 
ter in this case for taking the legal obieotion that 
the award was not valid. Giving my beat judg- 
ment to the oase I think the award ought to be 
sustained. Judgment affirmed. " 

12th January, 1899. 



443. COURT OF REQUESTS. COLOMBO, No. 6986. 

Action for repayment of loan made to husband and 
wife, the latter having a separate estate. 
When the husband confesses judgment, proxy 
to a Proctor to defend signed by the wife 
alone is valid. 

Pbk Lawrib, J : '■ Set aside and the action is 
remitted with instructions to receive the proxy 
tendered for the 1st defendent and to allow her 
to file answer and to proceed according to law. 

The plaintiff brought action against a woman 
and her husband for repayment of a loan alleged 
to have been made to both. 

The husband (2ad defendant) admitted the loan ; 

the wife (1st defen'^ant) denied she borrowed the 
money. She has an interest in denying personal 
liability and in avoiding a decree against her, 
because she has a separate estate. 

The Commissioner refused to accept a proxy 
signed by the wife alone, requiring it to be signed 
by the husband also. 

It is unreasonable to expect the husband to 
sign a proxy to defend an action, in whioh he 
has already confessed) judgment. 

The wife and husband have opposing, 
interest. She certainly has right to defend 
the action and for that purpose she has a right to 
give a proxy to a Proctor to appear for her. 

Tne Appellant is entitled to the costs of this 
appeal." 1st February, 1899. 



450 COURT OF REQUESTS, MiTARA, No. 622 

Action for partition under Ordinance 10 of 
1863 — Appearance of co-owners after appoint- 
ment of commission to carry out order of sale, 
but before sale — The land being in statu quo 
ante, the co-owners so appearing should be al- 
lowed to be added as parties and to defend the 
suit — Section 9 of 10 of 1863 — Decree for par- 
tition referred to in this section is the final 
Judgment leferied to in the 6th section. The 
decree for sale which is to be final and conclu- 
sive is the certificate under the hand of the 
Judge that the property has been sold under 
the order of the Court setting forth the pur- 
chaser's name and the fact that the purchase 
money has been paid — Until this certificate 
be signed the cause is still pending." 

Per Lawbie, J : — " I set aside and remit to the 
Court to add the appellants as parties and to allow 
them to fileans^terin this action. 

The land which is the subject of this partition 
was declared to be owned in common by the plain- 
titf and the defendants in certain specified shares, 

The Commissioner ordered the property to 
be sold and appointed a commission to 
carry out the order of sale. Before the day of 
sale the present appellants appeared and filed a 
petition and affidavit stating their claim to be 
co-owners of the land and praying to be allowed 
to be added as paities and to defend the suit. 



The learned Commissioner refused, holding that 
their petition was too late. 

In my opinion the application should be allowed. 
The landi is in statu qiio ante; the sale has not 
been carried out, and it will save further litiga- 
tion if in this suit the titles of all alleging an 
interest in the land are investigated and adjudi- 
cated on. 

No injustice can (I think) result from the 
application being allowed. 'The 9th Section of 
the Partition Ordinance enacts that the decree 
for partition or sale as herein before provided 
shall be good and oonolusive againt all persona 
whatever, and this Court has held that the decree 
for partition referred to in the 9th Section is the 
"final judgment" referred to in the 6th Section, 
and in my opinion, it follows by analogy that the 
decree for sale which id to be final and oonolnsive 
is the oertifloate under the hand of the Judge that 
the property has been sold under the order of the 
Court settingforth the purchaser's name and the 
fact that the purchase money has been paid. 

It is this certificate whioh ia evidence of the 
purchaser's title and until that be aigned, the 
cause is still pending. It seems to me reasonable 
that parties claiming an interest should be 
allowed to appear. 

In the preeent case the enquiry into title was 
psrfunctory and the decree for partition was passed 
iilaiost by consent." 

6th February, 1899. 



470. COURT OF REQUESTS, BALAPITIYA,, 

No. 2,277. 

Cattle trespi^a — Defendant should be given an 
opportunity of optional surrender. A judgment 
in common law actions for trespass by cattle 

' shnuld give thn alternatives of surrenderor 
fipe— Sections 320 321 and 322 of the Civil 
Procedure Oode — Plaintiff who wanta 
damages without giving option of surrender 
must adopt measures ordained bv Ordinance 9 
of 1876 -VidR Silva v-i. Silva, D.C, Galle, 4,597 
decided 27th 8 p 'ember, 1898. 

Per Withers, J. — 'The Court ia perfectly satisfied 
that the defendant's two head of cattle were found 
treapaasinj- on the plaintiff's property. Though 
the evidence, as read waa not very impressive, I 
cannot say that the Court was wrong. 

The proper judgment, however, in these com" 
mon law actions for trespass by cattle is to give 
the defendant an opportunity of surrendering the_ 
cattle to the owner of the damaged property if he 
prflfera to do so. The Court should therefore 
fluinmou the defendant before him and ascertain if 
he is prepared to give up the two bead of cattle 
tot he plaintiff by way of "noxal surrender." If 
b<: is willing to do so, the Commissioner 
will order him to do it within a certain 
time. If he ia ordered to do so and fails to obey 
that order, then execution can be taken out under 
the provisions of section 320, 321 and 322 of the 
Civil Proosdure Code, 

If the perton, whose property haa been damaeed 
by oattle, desires to recover damages without giv- 
ing the owner of the cattle the option of surrend- 
ering the oattle he should adopt the measures or- 
dained by the Ordinance 9 of 1876, See the case 
of Silva ra. Silva, D. C, Galle, 4597, decided on the 
27th September, 1898.' 

7th Fcbmary, ISflfl. 
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434, COURT OP REQUESTS, 
KA.LUTARA., No. 80. 

Landlord and tenant — Decree by defanlt and 
sale in execution — Reopening of jadgment by 
default and dismisBal of the action — Can a 
eonfirmation of the sale in execution of judg- 
ment by default be rescinded when the judg- 
ment by default is re-opeued and the oasa dis- 
missed—A sale regularly conducted under 
a subsisting decree does not become null and 
void on the decree being afterwards 
re-opened and set aside and reversed — 
Court has no power to confirm a sale after 
the decree on which execution proceeded had 
been set aside — 1 L. R. 2 Bombay, 540 — and 
J. L. R. lu All : p83. 
This was an action for rent brought by the 
plaintiff alleging he was the owner of land against 
the defendant who was alleged to have taken the 
land on lea%e and failed to pay the stipulate 1 rent. 
Judgment by default was entered on the 11th of 
August 1896 and writ issued on the 15th April, 1897. 
On the 30th August 97, the defendant moved 
(on afiSdavit) that judgment be re-opened, that he 
be allowed to file answer and that sale fixed for 3r(l 
September be stayed. Notice on the plaintiff was 
ordered returnable 6th October. The property 
was sold in execution on the date fixed viz. the 3d 
September and on the 6th October judi;ment by 
default was opened by consent and the action 
subsequently dismissed, 7th December, 1897. On 
the g'h June, 1898, the purchaser at the sale ap- 
plied to the Court of Requests to confirm sale and 
the application was granted on the llth June. 
On the 22nd June tVe defendant moved for a 
notice on the purchaser to shew cause why the 
confirmation of the sale of the defendant's property 
should not be rescinded and why the purchaser 
should not get back the purchase money in deposit. 
Oa 12th August the purchaser appeared and ob- 
jected to the sale being canoelled and the Commi;- 
sioaer held that he had no power to cancel or res- 
cind the confirmation of the sale, but he intimateii 
that he had confirmed the sale in ignorance that 
the decree had been re-opened and that the- action 
had been dismissed. Against this refusal .to res- 
cind the appeal was taken. 

Per Lawbib, J. — "The 1st point taken in the 
petition of appeal is that when the judgment was 
set aside the sale became null and void. That 
seems to me an untenable proposition. A sale 
regularly conducted under a subsisting decree 
does not become null and void on the decree being 
afterwards re-opened and set aside and reversed. 

The next point is that the Court had no power 
to confiroi a sale after the decree on which execu- 
tion proceeded had been set aside. 

Mr. .Jayawardene, for the appellant, quote! 
ttvo Indian decisions which are in point, 
and which support this proposition. In the first of 
the^e decided in 1878 by the Bombay Court re- 
ported in I. L, R, 2 Bombay 540, Mr. Justioe 
Melville said : — " It is well established that if a 
decreebe reversed after a sale under it has become 
absolute and a certificate has been granted to the 
purchaser, the title of the purchaser is not aSeoted 
by the reversal of the decree. But in the present 
case the decree was reversed while the sale was 
still incomplete anj from that moment the Court 
which made the decree ceased to have jurisdiction 
to take any further steps to execute it," 

It was added : — " Before he applies to the Oourt 
to confirm the sale and grant him a oectiSoate 
the purohager ought to ascertain that the decree 
under which the sale was ordered is still in exii- 
tenoe." 



In the latter case the Allahabad Court, (I. L. R. 
10 All : p 83.) deoided in 1887, Mr. Justice Straight 
followed the Bombay decision. He said :— " The- 
Court executing the decree must be satisfied, be- 
fore confirming,,not only that the sale was a good 
sale, but that there was before him a subsisting 
decree with the execution of which he ought to 
proceed by erranting confirmation " 

I think I am right to follow these decisions. I 
therefore sustain the appeal, and set aside the- 
confirmation of the sale." 



10th February, 1899. 



460. COURT 



OF REQUESTS, 
No. 2,75«. 



KEGALLK 



Prescription of mortgage in lOyears unless interest 
be paid within this period— Or the mortgagee 
occupies the l»nd as usufructuary mort- 
gagee in lieu of interest. The privilege 
given by Ordinauca 8 of 1883 to the priority 
of Resriatration does not apply to- deeds 
executed before the ordinance came into 
operation— The fact of the mortgagee being in 
possession is prima facie evidence that the 
debt still sabsiats. — Privity ot contract. 
Per Lawrie J: "Tie action having been 
brought more than 10 years after the date of the 
mortgag^it was not maintainable unless interest 
hid baen paid within 10 years. 

The plaintiff's case is that the field mortgaged 
had been possessed in lieu of interest. He says 
his cultivators have been Wappu Labbe, Sinna 
Kolanda Marikar, and Sinna Lebbe. 

The Cjonmissioner of Requests believed the 
evidence of plaintiff's possession as usutruotaary 
mortgages. An action therefore is maintainable 
on the mortgage bond. Ttis action has been 
brought asainst the owner of the land, the defen- 
dant purchased from the son of the mortgagor. 

His purchase wis in 1871, the bond is dated 
1859. The privilege given by 8 of 1863 to the 
priority ot registration does not apply to deeds 
executed before the Ordinance came into 
operation. 

In this case t'ae defendant does not allege"' that 
t'le bond has bean safcisfiel by payment. Tholfact 
that the mortgagee is in possession :iis prima facie 
evidence that the debt still subsists, but between 
the defendant (the present owner) and the mort- 
gagee there is no prioiti/ of contract, and no decree 
for money can be passei. All that can.be done is to 
dealare thfi land bound by the mortgage, and 
to direct it tu be sold on a specified day, 
unless prior to ttiit date the defendant choosee'to 
exercise hia ri:^ht to ledaem tha bond. ' The 
plaintiff is entitled to hi < costs." 

13th Febiuary, 1899. 
475. COUar OP R^IQUB^TS, KiXOY. 
No. 6797. 

Liubilities of landlord and tanint— Landlord not 
responsible for criminal entry by thiaves iatb 
house lat by him, as there is no warranty 
against criminal entry — Q diet poases'ian only 
warrauteJ for. 
Per LiWaiE, J. : "Tae oily question riisad in 
the petition of appaal is whether the liabilityHf 
the defendant to pay the plaintiff rent in respect 
of the house in Ktudy which she taiid taken on 
le^se for three months, cj.ksei on the 25th ot May 
incons30|oence of thehoase huvtn;^ bjen on two 
ooniecutive nights brjkjn intj by thieves and 
properly stolen. ;j ..^jj 
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I am not sarprised that the defendant, a lady 
and her aervantB, thought the hoase and nei i hbonr- 
hood very uniesirable, bat it maat be admitted 
that the plaintiff was in no way responsible. She 
was bound to place her tenant in quiet possession 
and she did so. She did not warrant against 
criminal entry into the honse by thieves. I 
affirm." 

13th Pebrnary, 189a. 

424. COURT OP REQUESTS, BADULLi. 
No. 21,839. 

Per Lawbib, J. : "By our law it is clear (Ordi 
anoe 8 of 1871) that property in moveables does- 

not pass until delivery be made " 

24th Pebcuary, 1899. 



492. COURT OF RBQUGSTS, BATTIOALOA, 

No. 5,117. 

Action ander Section 247 of the Civil Procedure 
Cade — Plaint, in an action under this Section, 
must aver that plantiff's judgmeat is unaatis- 
fiei — Perera vs. Aberan Appu, 3 C. L. R., 
p. 7. 
Per BoNSES, 0. J : " In this case the plaintiff 
who is the appellant, commenced an action under 
Section 247 of the Civil Procedure C)de asking 
that the order allowing the claim of the 
defendant to certain tobacco be set aside and that 
the tobacco be decUred liable to be sold in satisfac- 
tion of the plaintiff's judgment. 

The defendant by his answer took the objection 
that the plaint disclosed no cause of action because 
the plaintiff did not therein aver that hia judg- 
ment was unsatisfied : it might have been aatisfied 
out of other aaaeta. 

Then the parties came to trial. An advocate 
appeared for the plaintiff and aaid that 
he thought the plaint was quite sufficient, 
this Court, in Perera vs. Aberan . Appu, 3 
C. L. R.. p. 7 haa decided tbat such a plaint id 
not sufficient, but although this caae was cited, the 
advocate persisted in maintaining that the plaint 
was sufficient, and did not make any application 
to the Court to amend the plaint by inaerting the 
necessary averment and asking for an issue 
if the defendant disputed the fact that the decree 
was still unsatisfied. 

I will make an order giving the plaintiff leave 
to make that application now. As the defendant 
haa not appeared there is no necessity to make any 
order aa to coats of this appeal." 

27th Pebru«y, 1899. 



534. COURT OP REQUESTS, KANDY, 

No. 920. 

Ohequea transferable by mere delivery — Effect of 
loss or robbery — A 'bona fide' holder who gets a 
lost or stolen cheque of this kind for value 
may maintain an action against the acceptor 
or other parties and the original holder who 
loat it forfeita all right of action— Chitty on 
Billa of Exchange — "Groas negligence is not of 
itself enough to destroy the title of a holder 
for value, but there must be proof of mala 
fides on the part of such holder in order to 
defeat hia claim" — Vide Goodman vs. Harvey 
and Utter vs. Rich — Also Smith's leading 
oases, Miller vs. Race. Held here, "that pro- 
perty in a Bank note passes like that in cash 
by delivery and a party taking it bona fide and 
for value is entitled to retain it against a for- 
mer holder from whom it has been stolen" 
— "Wuere a Bill is paid by aa endorser an i 
where a bill payable to drawer's order is pai 1 



by the drawer, the party paying it is remitted 
to his former rights aa regards the acceptor or 
antecedent parties, and he may, if he thinks fit, 
strike out hia own and aubaequent ecdorae- 
mant and again negotiate the note." 
Per Lawrib, J.: "Chitty on Billa of Ex- 
chinge aaya : ' If the hoHer of a cheque, 
tranaferable by mere delivery, lose it or 
be robbed of it, and before it is due it gets into the 
handa of a bonafi,de holder for value who waa 
not aware of the loaa or robbery, auoh holder, not- 
withataading he derived his title to the instru- 
ment through the peraon who found it or atole 
it, may maintain an action against the acceptor 
or other partiea, and the original holder who loat 
it will conasquently forfeit all right of action." 

The question at one time was whether the party 
who took the lost or stolen instrument took it 
under circumstancea which ought to have ez- 
citej suspicion of a prudent or careful man. In 
aome cases it was laid down that nothing short 
of groas negligence could be a bar to the right 
to recover. But the case of Goodman vs. Harvey 
at length determined the rale to be ' that even 
gross ne;;'ligence is not of itself enough to des- 
troy the title of a holder for value, but that there 
mmt be proof of mala fides on the part Of auch 
holder in order to defeat hia claim.' 

This was adhered to in Utter vs. Rich, 
anl the whole law is discussed and ex- 
plained in Smith's leading cases, Miller vs. Race, 
the law being that 'property in a Bank note 
pa-'sea, like that in cash, by delivery, and a party 
taking it honafidSaai for value is entitled to 
retain it againat a former holder from whom it 
has been stolen.' 

Now the facts of this case are that one of the 
two cheques aned for, waa payable to Nnacooty 
Kangarii or order. It waa endorsed in blank by 
the payee. The other was pay able to D agiri Appu 
or bearer. Both cheques were therefore tranafer- 
ab'e by deliverj'. 

Both cheques were lost by a holder in due course 
— payment waa atopped at the Bank. When the 
obequea were presented payment was refused and 
it was noted on the face of each cheque that pay- 
meat had been atopped by drawer, and I under- 
staad that it waa then that the atamp of the 
Bank of M^adraa, "not negotiable," was affixed to 
the face of Naacooty Kangaui's cheque, 

Segu Abdul Eader, who had presented the 
cheques back to the defendant from whom he had 
got them for value, the money was repaid to him 
by the defendant and he handed the cheques back 
to him. 

Doubtless Segu Abdul Kader could have sued 
the makers and endorsers of the cheques, because 
he was a Jowa/de holder for value, but as he, 
after dishonour transferred cheque to the defen- 
dant, can the latter be held to be a holder in due 
oeurae ? 

' Where a bill is paid by an endorser and where 
a bill payable to drawer's order is paid by the 
drawer, the party paying it is remitted to hia 
former rights as regards the acceptor or antecedent 
parties,' — but the section goes on to say — ' and he 
may, if he thinks fit, strike out his own and subse- 
quent endorsement and again negotiate the note.' 
Here the defendant on paying Segu Abdul 
Eader the amount he had received from him could 
not have again negotiated the cheques for they 
had been dishonoured, but though he could not 
have negotiated them, I think ht) waa 
by payment remitted to hia former righte. 
If he waa remitted to hia former righ^n, 
those righta were those of »■ hnna fide holder. I 
arnrm." 27th February, lKf)<). 



16 



SUPREME COURT DECISIONS. 



567, OOFRT OF REQUESTS, BATTIGA.LOA, 
No. 1,399. 

Proving of deeds under 30 ysars old — A. deed 30 
years old can be presamed hy a Oaart to have 
been duly exeouted and attefited by the Bi?na- 
tories How — a deed under 30 years must be 
proved — N'otariea and notarial writings not 
recognised by the Evidence Ordinance 14 of 
1895. The Supreme Court has held that a 
notary can be resrarded a^ an attesting witness, 
onder Section 6 of the Evidence Ordinunoe. 

PerLAwaiB, J: "The first question dealt with 
by the Commissioner is whether the deed C has 
been proved. It is not yet thirty years old, and 
the Court cannot presume without proof that it 
was executed and attested by the persons by 
whom it purports to have been executed and 
attested. The attesting witnes'iea are dead ; Ht was 
necessary to prove that the attestation of one 
attesting. witness at least is in his handwriting, 
and that the siarnature of the person exeoutinsr the 
document is the handwriting: of that psrsoa. 

But in the present case, the person who execut- 
ed the document could not write; she made a mark 
only; it is impossible to prove that the mark is in 
her handwriting'. 

The only evidence adduced is that the signature 
of the notary is in the handwriting of the notary 
who purports to attest. 

In my opinion it is nntortfnate that the Legis- 
lature, when it adopted the L^dian Bvidenos Ordi- 
nance, did not recognise the eiisteuoe of not iriea 
and notarial writings in Ceylon. There is nothing 
in the Ordinance 14 of 1895 which regulates the 
presumption or weight to be given to deed? which 
ex facie have been duly attested by a notary. 

The later decisions of this Court regard a no- 
tary as an attesting witctws and (though I am not 
sure that I qaite agreed I am willing to hoi i that 
by proving ths signature of the notary the re- 
quirements of the 69th peotion of the Evidence 
Ordinance have been fulfilled " 

7th March, 1899. 



584. COURT OF REQUESTS, MATAXA, 
No. 4,812. 

Verbal contract for use anl occupation of land 
— lease for more than one month of immov- 
able property must be by notarial deed — under 
7 of 1840, section 2. Verbal contract for use 
and occupation with liability to pay a reason- 
able rent for more than one month can be sued 
under — vide Sir Bidward Oreasy's judgment in 
Perera vs. Fernando, No. 17,112, C. R. 
Kalutara, Ramanathan's Reports, 1863, p, SS. 

Per Lawrib J. : "This is an action for the pav- 
ment of R30 as the reasonable amount due by the 
defendants for thpir use and occupation of the 
plantiff's bouse from Ist January . to Slst De- 
cember, 1896 The issui? framed and 

tried was — ."Oid the defendant have the use and 
oocupatiod of the plaintiff's land Mahawatahena 
for the year 1896, on an agreement to pay a reason- 
able sum for such occupation? If so what is 
the reasonable sum for such use or occupation?' 
It was proved that at the end of 1895, the defen- 
dants went to the plaintiff and verbally asked 
him to alio'? them to remain in ocoupation for 
1896 and promised to pay R.30 at the end of 1896. 
The plaintiff consented. 



The Commissioner held that as a verbal contract 
for a lease for more than a month was void in law 
nnder 7 of 1840, the plaintiff conld not recover for 
use and occupation. I am unable to agree with the 
Commissioner. This seems to me a case of use and 
occupation with liability to pay a reasonable rent. 
It is not said that Rs 30 is too much. 

(The law applicable was fully stated by Sir 
Edward Creasy, in Perera w Fernando, No. 17,112, 
C. R. Kalutara, reported in Ram. 1863, p. 83.) 

The plaintiff proved the affirmative of these 
issues. I set aside and give judgment for plaintiff 
with costs." 

13th March, 1899. 



580. couaT 



OF REQUESTS, GALLS, 
No. 202. 



Order under Saotion 300 of the Civil Procedure 
Code — Under this seotiou a judgment- 
debtor may be released if from poverty 
or other sufficient cause he cannot 
pay theanaiaat of the decree. — ^By the 12th 
sejtion of OrJinanoe 12 of 1895, the 300th 
section is made applicable to Courts of Re- 
quests. Appeal allowa ble from a Courts of 
Requests only when the judgment is final, or 
has the effdct of a final judgment. 

Per Laweib, J. : " This is an Appeal against an- 
order of the Court of Bequests of G-alle refusing 
to commit a civil debtor brought Defore him 
under a warrant of arrest. The ground stated 
by the Magistrate is that the debtor draws 
Rs. 12 SO a month, thit is all he has to maintain 
himself and his wife with. He owns no pro- 
perty. 

I preso me the Commissioner acted un^er the 
300th section of the Civil Produre Code. That 
section is part of the 22nd chapter of the Code 
and by the 12th section of the Ordinance 12 of 
189.5 it is enacted that it applies to Courts uf 
Bequests. 

Tnia is an action regarding execution which 
may be treated as having the effect of a final judg- 
ment and the point raised is one of law. 

I affirm the order, holding that it is right under 
section 300," 

13th March, 1899. 

361. COURT OF REQUESTS, GAHPOLA, 
No. 3,710. 

Action on a promissory note. A, promissory 
note cannot cannot be admitted in evidence 
unless duly cancelled in accordance with the 
8th section of the Stamp Ordinance of 1890. 
Proceiure under section 154 of the Civil Pro- 
cedure Code. 

Per Withers, J. : " The only point pressed 
in the appeal is the point taken in the 2ad 
paragraph of the petition of appeal, viz., that the 
promissory note on which the plaintiff has recover- 
ed judgment, should not have been admitted in 
evidence by the Oom-nissioner on the ground that 
it does not purport to be duly cancelled in accord- 
ance with the 8th Section uf the Stamp Ordinance 
1890. 

It seems to me that it is too late to take this 

point in appeal 

. I woald point out to the C )inmi«- 

sioner that Section 154 of the Civil Procedure Code 
has not been strictly followt^d in this case. As soon- 
as the promissory note was put into the hand.^otthe 
plaintiff for identification and he spoke to the con- 
tents of it, the note should have been formally 
tendered in evidence, and marked by the Commis- 
sioner . 



SUPREME COURT DECISIONS. 



17 



As thn explanation of the 164 Section ot the 
Code points out, the Commissioner would have two 
questions to determine before' the document was 
admitted in evidence. One was : — Was the 
signature authentic ? The other was : — Snpposiner 
it to be authentic, was it legally admissible in 
evidence ? 

Had the Commissioner's attention been called to 
the 2nd point he would have seen that it lay on 
the plaintiff to prove that the stamp appearinf^r on 
the promiseory note was affixed thereon at the 
time the note was sis'ntd. 

The appeal fails with costs. 

14th March, 1899. 

556. COURT OP BEQUESTS, KA.NDY, No. 572. 

Seizure in execution of lands of a deceased person 
which he had gifted on his minor children — 
these lands are not liable, as they do not form 
part of deceased's estate — Improper construc- 
tion of deed of gift by Commissioner — Chil- 
dren, (the donees) not affected by the seizure, 
following' on a writ asfainst the donor's estate. 
Per Lawbib, J : "The lands were purchased at 
a fiscal's sale by the plaintiff's intestate in 1883 on 
a writ against the estate of the deceased Bambuku- 
wella Wallawwa Loku Banda. 

In his life time Iiokn Banda executed a deed of 
gift of these lands in favour of his minor children 
and at the date of the decree and seizure and sale 
these lands were not part of his estate. 

The learned Commissioner in his judgment says 
that the gift was subject to the payment of the 
donor's debts ; I do not so construe the deed. It 
is an absolute gift to the children : it contains the 
appointment of a guardian (the children's grand- 
father) : he is directed to protect the said "village 
portion" and to look after the children and to 
support them with all the produce of the lands and 
whenever any of the donor's creditors demand pay- 
ment of debts due by him to the public, the guar- 
dian is directed to pay the debts with the prodaca 
of the lands or by any other moana. 

In my opinion this did not give the gmrdian 
right to sell the lands for payment of di-b s; he 
could do no more than pay debts out of the surplus 
income: the fee was vested in the donees and 
could not be touched. If the evidence of possession 
which the Commissioner relies on, be believed, 
the plaintiff has had the benefit for some years of 
the pro luce of the lands to applieiin part pay- 
meot of the debt due by the df caased. 

It seems to me impossible to construe the deed 
of gift otherwise than as an abiolute conveyanca 
to the children so that these were cot affected by 
seizure following on a writ against the donor's 
estate. 

I set aside and give judgment for the defendant 
with costs." 

16th March, 1899. 



CRIMINAL. 

236, POLICE COUET, COLOMBO, No. 8,137. 

Criminal intimidation — sections i^S and 486 of 
the Penal Code — Vide Cassim vs. Muhamadu, 
1 S. C. R , 254. If the threat be to cause death 
or grievous hurt, the offence of criminal inti- 
midation is ontside the jurisdiction of the 
Police Court. 'Injury,' as defined by section 
43 of the Penal Code, denotes any harm what- 
ever illegally caused to any person in body, 
mind, orrepatitioa slight injury, as defined 
by section 88, no offence under the Code. En- 
hancing sentence on ao.onnt of previous con- 



viction for same offence under section 68 

the Penal Code. 'If it is intended to prov^ 

previous conviction for the purpose of incres 

. ing the punishment the previous convicti( 

must be appropriately set out in the indie 

ment by the new Criminal Procedure Coc 

section 167 (7>. Section 68 of the Penal Coi 

does not apfly to the offence of criminal i 

timidation as this does not come under cha 

ter XII. or XVII, of the same Code. 

Per Withers, J.— "The accused in this case h 

been convicted Of the offence of criminal intimid 

tion under sections. 483 and 486, Penal Code, and 1 

has appealed from this conviction. 

The material part of the definition in t] 
Penal Code of this offence, as regards t! 
present case is this : — 'Whoever threate 
another with any injury to his perse 

with intent to cause alarm to that person 

commits criminal intimidation' — 

Now, what does the complainant, a receivii 
post-master, say the accused did. He says th 
while he was at his office, the accused came the 
drunk one afternoon, that he had a gun in ti 
hands and a knife in his waist, that he wanted 
enter his office; that he held out threats to t'. 
witness and threatened to do him bodily inju 
The complainant's witness says that the accus 
held out threats to do the complainant bodi 
injury. 

What does the Magistrate fin'i ? Simply th 
the accused threatened the complainant with i 
jury fo his person. 

In the case of cas9 of Cassim vs. Muhamadu, li 
424, P. C. Mana'vr, reported in 1 S. C. B. 354, 
held that the language of crimminal intimidati( 
cannont be too precisely charged as well as t 
intent with which such language is used, so th 
the accused may if possible be enable to contradi 
the one or the other. 

This is obvious, because the injury threaten 
may be something very slight or very serious, 
the threat is to cause death or grievous hurt t 
offence is outside the jurisdiction of the Poli 
Court. Injury again is defined by the 43rd seotii 
of the Penal Code to denote any harm whatev 
illegally caused to any person in body, mind, or i 
pntation. 

Now if the injury threatened is so slight that : 
person of ordinary sense or temper would coi 
plain of such injury, on offence would be coi 
mittel at all — feotion 88 of the Penal Code, 

Airain there are common expressions in the Ea 
and West such as,— 'I will cut out your liver,' < 
'break every bone in your body,' which, it is wi 
knawn, mean nothing at all. It all depeUds on t 
circumstances in which such language is used. 

In my opinion, the conviction is not sustained 1 
the evidence and the accused is entitled to ; 
acquittal. I observe that evidence was admitt 
of a previous offeiice of assault committed by t 
accused, and I have no doubt that the senten 
was in consequence enhance'd. 

This is not warranted, as far as 1 am aware, 
either the Penal or the Criminal Prooedura Go( 
Sabstquent tffdnces under Chapter XII. and XV 
of the Penal Code are punishable with enhanc 
sentences (section 68 P. 0.), but if it is intended 
prove a previous teonviction for the purpose of i 
creasing the punishment, the previous oonvicti 
must be appropriately set out in the indictme 
New CriminalProoedure Code 167 (7), 

The Chapters XII. and XVII. of thelPenal Oc 
are not concerned i^ith injuries to the person." 
26th May, 1899. ' 
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228 POLICE COTJRT, NEGOMBO. 
No. 25,270. 

Keeping a gaming place and appropriate puniah- 
ment for the offence. 'Orime' as defined by the 
Habitual Criminals Ordinance 17 of 1894 and 
II of 1897. Keeping a common gaming place 
is not a criine. Section 2 of II of 1897, on the 
Jarisdiction of Magistrates. 
Per Lawbie, A. 0. J.:— "The conviction is 
affirmed. This being a first conviction for keep- 
ing a gaming place, the sentence of B500 and 3 
months' imprisonment seems to me too severe. A 
fine of BIOO is snfficient with the alternative of 2 
i^onths' rigoroQS imprisonment. 

The previous convictions to which the Police 
Magistrate allndes in his jadgment do not fall 
under section 68 of the Penal Code and cannot be 
tak n into consideration in awarding or enhancing 
punishment. 

This is not a ' crime' within the meaning of the 
Habitual Criminals Ordinance 17 of 1894 and 11 of 
1897, otherwise under section 2 of the latter Ordi- 
nance, thje Police Magistrate would have had no 
power tQ try the accused summarily." 

22nd May, 1899. 



222. POLICE COURT, KANDY, No. 11,540 

Jnrifdiction of Village Tribunals — Offences under 
sections 343, 408, 409, and 314, beyond their 
jurisdiction — Magistrates not competent to de- 
volve on Village Tribunals the duty which the 
Codes have laid on them — 'mischief 'as defined 
in the Penal Code is not the same as ' malicious 
injury to property.' 
Per Lawbie, A. C. J :— "The complaint set forth 
that i^the accused used criminal force o'heririse 
than on grave and sudden provocation an offence 
punishable under section 343; further that they 
committed mischief punishable under sections 408 
and 409; and thirdly, that they voluntarily caused 
hurt, an offence punishable under section 314. 
I am unable to agree with the Magistrate that 
the Village Tribunal has jurisdiction to try any of 
these offences under thn Penal Code, and that by 
referring to Village Tribunals, Magistrates can de- 
volve on another Court the duty which the Codes 
have laid on them. 

I cannot say that charges under 314 can properly 
be called 'petty assaults,' nor can I say . that 
^mischief,' as defined in the Penal Code is the 
same as "malicious injury to property." 

I set aside and remit for trial in the Police 
Court." 

22nd May, 1899. 



POLICE COURT BADULLA-HAJi- 
DUMULLA, No. 4. 
Beating tom-tom without license in breach of 
Section 90 of the Police Ordinance 16 of 
1865. Is beating a tom-tom a tite of the Bud- 
dhist religion and is it protected bv the Pro- 
clamation of 21st November, 1818? ride P. 
C. Eandy No. 9,072, Tranohell vs. Pannekaya 
eiaZ decided in 1877, A religious ceremony 
which amounts to a pubH : nuisance is not 
protected by the Proclamation of 1818 ride 
also 1, N. L, R. 179. Held that a license un- 
der the Police Ordinance is no protect'on 
against propeedings under the Penal Code. 
Per WiTHBBS, J :— "This is an appeal by two 
persons who have been convicted of beating tom- 
toms within the town of BaduUa, without having 
obtained a licence, in breach of the 90 h section of 
the Police Ordinance of 1866. When firat brought 
before the Court the accused said they had cause 
to Bhe«r against a conviction. However, at the 



trial both the accused admitted that they - did beat 
tom-tom as alleged and that they had no licence 
for doing so, bnt they pleaded that the law did 
not require a licence to beat tom-tom inside a 
Dewala and they were allowed time to procure 
some record, which, they said, would support their 
plea. 

In this Court there was no appearance for the 
appellants. In the petition of appeal it is stated 
that the defendants pleaded that they were 
beating tom-tom according to the custom 
and rites . of the Buddhist religion, which 
were specially protected by the Proclamation of the 
21st November, 1818. What they pleaded accord- 
ing to the record was that it was never usual to 
obtain permits to beat tom-toms inside a De^als,. 
and that — is by no meana the same thing. 

The record referred to by the appellants in the 
course of the triail was probably a case brought in 
1877 in the Police Court, Kandy, No. 9,072, Major 
Tranchell vs. Pannekaya and another. There two 
people were charged with "beating tom-tom during 
the Perahera within the preoincts of the chief 
temple at Eandy, Their defence was, they were 
engaged in a religious ceremony and their act was 
protected by the early Proclamationo. However, 
the Magistrate, Mr. Moysey, in a careful 
judgment held as a fact that the 
noise they made at the time amounted to a public 
nuisance and that it was never intended to sanc- 
tion a religious ceremony whieh amounted to a 
public nuisance. An appeal was taken from that 
conviction but was never pressed. 

Now the Chief Justice has said very much the 
name thing in the case of Marshall vs Gnneratne 
Unanse and another, 1 N. L. R. 179-Mnnicipal 
Court, Colombo, 2062. . . "No religious body" — 
he observes — " whether Buddhist or Protestant or 
Catholic is entitled to commit a public nuisance 
and no licence under aaction 60 of the Police 
Ordinance of 1863 will be a protection 
against proceedings under the Penal Code, 
though it may protect them from pro- 
ceedings under the Police Ordinance. 

It may be, bnt I d oliue to decide the point 
(without argument) that where a tom-tom is beaten 
in a temple as part of a religious ceremony a' rd 
tbe noise created does not amount to a public 
nuisance, it may be permissible without a licence. 

But the defendants did not plead or prove that 
they were beating tom-toms in a temple in the 
course of a religions ceremony. I think, therefore, 
the conviction is right ; but as I have no doubt that 
the defendants were acting in the bona fide belief 
that they had a risrht to beat tom-toms on this 
occasion ani had no intention of violating the 
law I shall alter the fine from R5 to five cents 
each." 16th May, 18<.)9. 

147 POLICE COURT. TiNGiLLB. No. 12,994. 

Robbery, beyond the jarisdiction of the Police 
Court to try — Exception provided for by Bub-8eo~ 
tion 3 of section 152 of the new Criminal Proce- 
dure Code — Magistrate must specify that he is 
acting tinder this section — Improper acquittal 
amounts only te discharge. 

Per Lawrie, A. C J:— " I, quash the acquittal 
of the accused on the charge of robbery, which 
, cqnittal was ' vltra vires' of the Police Magistrate 
who had no power to try these men for robbery. 

Possibly the Magistrate may have intended to 
act under selction 152 and intf n led to have recorded 
his opinion that the charge though triable by the 
District Court, was one which could properly be 
tried summarily, but I find n- such record. The- 
case was treated as a Police Court case throagh- 
out. 
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The acquittal of the aooaaed on the charge of 
robbery is no more than a discharge. I remit 
to the Police Court to take further pro- 
ceedings with the view of the aooused being tried, 
for robbery by the District Court." 

8th May, 1899. 



197. POLICE COURT, KANDT. No. 11487. 

Offence under the Buddhist Temporalities Ordi- 
nance—the object of this Ordinance was to 
protect the lands and valuable property 
of Yihares, but not intended to interfere 
with small crops raised for the maintenance 
of the Unanse — Offence under section 9 of 17 
of 1895 is beyond the jurisdiction of a Police 
Court being punishable with fine of Rs. 600 — 
the 11th section, subsection 6 of the new 
Criminal Procedure Code applies to this of- 
fence under 17 of 1895. 
Per Lawbib, A. C. J: — "It seema to me very 
natural that a Buddhist priest should say to the 
Trustee of his Vihare — 'don't take away the crop of 
the Vihare field, let it be taken (as it has been 
taken for time immemorial) to the Pansala 
granary to be consumed by me and by 
priests visiting the Vihare.' I connot see on 
what grounds a trustee could resist such 
a rrqaeat. These 21 bushels paddy would make 
not much more than 6 bushels of rise that is not 
6 months, supply for the Incumbent and his at- 
tendant and any visiting tTnanse. 

It seems to me a ridiculous demand by a Trustee 
to remove this small amount of paddy to his own 
eranary to be doled out month by month or week 
by week. 

The object of the Buddhist Temporalities Ordi- 
nance was to protect the lands and valuable pro- 
perty of Vihares. I don't think it was intended 
to interfere with small crops raised for the mainten- 
ance of the Unanses. 

Any-how, the offence nnder section 9 
of 17 of 1895 is beyond the jurisdiction of a Police 
Court, for it is punishable with a fine not exceeding 
R500. The Courts Ordinance limits the juiediytion 
of Police Courts to the powers, authorities, and 
duties given them by the Ceylon Penal Code, and the 
Criminal Procedure Code or any other ordinance for 
the time being in force. 

This offence under 17 of 1895, is not an offence 
under the Penal Code, nor is any Court mentioned 
In the Buddhist Temporalities Ordinance as the 
Court of trial. The 11th section subsecHon 6 of the 
new Criminal Procedure Code applies: — " No Police 
Court shall try any such offence which is punish- 
able with imprisonment which may exceed six 
months or with a fine which may exceed RIOO. 

I don't think that an offence has been com- 
mitted, but it there was, the Police Court had no 
inrisdiction to try it. I quaah the proceedings aa 
' ultra vires' " 

10. h May, 1899. 

42. piSTEICT COIJBT KEGALLB, No. 19,889. 

" Summary trial of offences within the jurisdic- 
tion of a District Court. By the New Code 
power is given to Police Magistrates not only 
to try summarily, oases hitherto triable by a 
District Court, but to impose District Court 
sentences, not as District Judges, but as Police 
Magistrates.— section 152. 'The sentences im- 
po8"d in these summary trials (being those of 
Police Courts) appeals lie whfen the sentence 
of imprisonment exceeds one month. 



Per Lawbib, A. 0. J. :— " The Ordinance 8 of 
1896, dealt with the trial of oases by a District 
Judge summarily without a committal for trial. 
That Ordinance was repea'd by the new Criminal 
Procedure Code, and the 152nd section, of the Code 
deals with the trial of cases not only by a District 
Court, but by a Police Courl. 

Instead of giving power to the District Court to 
try without commitment, the law now gives power 
to Police Magistrates who are also District Judges, 
not only to try summarily oases hitherto triable 
by a District Court, but to impose District Court 
sentences, not as District Judges but as Police 
Magistrates. 

The sentences imposed in these summary trials 
being those of Police Courts, appeals lie when 
the sentence of imprisonment exceeds one month. 

The case should not have come up aa from the 
District Court of Kegalle, but from the Police Court. 
We order this case to be re-listed for argument. 

17th May, 1899. 
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No. 34, F.l 1,724 DISTRICT COURT, 
KALUTARA. 

Action for recovery of land purchased at a Fisoal'a 
sale, which was not dompleted by a conveyance till 
the lapse of 8 years after the sale. The convey- 
ance, although effected eight years after sale, gives 
a valid title. Inadequacy of consideration at a 
Pisoal's sale not material. Point of practice settled. 
In an action for recovery of land, documents relied 
on to evidence plaintiff's title need not be filed 
with the plaint. Section 50 of the Civil Procedure 
Code applies only to oases where the document la a 
document which is aned upon, e. g., a promissory 
note, or a bond, or a deed containing a covenant. 
A plaintiff, who reliefs on documents in support 
of a claim to land, need only file a list of them 
annexed to hia plaint, by section 51 of the Civil 
Procedure Code. The Court is enabled to inspect 
such documents by sections 111 and 146 of the same 
Code. 

In an action for recovery of land :— 

^e/(f —"That documents relied onto evidence 
title need not be filed with the plaint, and that 
section 50 of the Civil Procedure Code applies only 
to documents which are sued upon." 

Per BONSBB, 0. J. :— "The plaintiffs in this case 
sue to recover by the strength of their title certain 
landa, ' 

It appears that these landa originally belonged 
to a man of tha name of K. V. Don Siman, 
and were put up for sale by th« Fiscal 
at the instance of a judgment- creditor of tne 
owner, and were purchased for a sum of Ka. 2-25 by 
one M. K. Don Siman. The Fiscal's sale was not 
completed by a conveyance until the year 1894, 
when the purchaser obtained a conveyance, ine 
sale took place in 1886. 

In October 1896, the plaintiffs commenced thia 
action alleging that they had purchased the land 
from M. K. Don Siman, and that they had been 
ousted by the defendanta. 

The defendants set up a title to the lands, rert- 
ing on a sale to them by the original owner, K.V, 
Don Siman, in 1895, and they allege that they and 
their vendors have had undisturbed and uninter- 
rupted possession of these landa for 10 years before 
action brought. 
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The District Jndge f onnd, on the issue of pres- 
cription, agrainst the defendants, and I see no 
reason to disturb his finding : that seems to me to 
make an end of the defence. The plaintiffs have 
proved their title ; the only defence that conld be 
raised under the circumstances was that of prea- 
eriptive possession, and the jndge found that that 
defence was not sustainable. One would have ex- 
pected that under those circumstances he would 
have given judgment for the plaintiffs, bat for 
reasons which I cannot understand, he gave judg- 
ment for the defendants. One of the reasons ap- 
pears to be that the plaintiffs did not obtain a con- 
veyance for eight years ; but he did obtain it and 
that conveyance gave him a title. He apparently 
also relied on the inadequacy of the consideration, 
for he says : — ' That such a large extent (ten acres) 
of fertile paddy land realized the paltry sum of 
Rs. 2*25 of itself proves that these sties were 
mere sham . . .' 

I must say that I fail to understand this obser- 
vation of the learned Judge, It is well-known 
that in sales by the Fiscal properties do not fetch 
their full value. 

In these circumstances I think that judgment 
must be given in favour of the plaintiffs. 

There was a point of practice on which the Dis- 
trict Judge in his judgment asks for the opinion 
of this Court. It appears that the plaintiffs re- 
lied on certain documents to evidence their title. 
These documents were mentioned in the plaint. 
The District Judge was of opinion that the plain- 
tiffs were bound by section 50 of the Civil Proce- 
dure Code to file copies of these documents with 
their plaint. He says that unless the document s 
relied on are produced to the Jndge before the 
issues are settled, it is quite impossible for him to 
satisfactorily settle the issues. I agree with 
him in this, but I think he was wrong in his inter- 
pretation of section SO. That section applies only 
to a case where the document is a document which 
is sued upon, that is to say, such a document as a 
promissory note, or a bond, or a deed containing a 
covenant. The documents in the present case are 
dealt with by section 51 of the Code, They are 
documents which were relied on by the plaintiffs 
in support of their claim. With respect to 'such 
documents, all that is necessary for a plaintiff to 
do is to file a list of them annexeii to his plaint. 

But I consider that the Code enables the District 
Judge to do what he desires to do, i. e., to inspect 
documents relied on by the plaintiff before issuer 
are settled. Sectiou 111 provides that parties 
are to bring with . them . and have in 
readiness at the heariflg of the action, to 
be produced when called f or^by the Court, all the 
documentary evidence of every description in their 
possession or power, on which they intend to rely. 

Section 146 deals with the framing of issues, 
and provides that on the day fixed for hearing, 
if the parties are not asreed on the issues, and the 
duty therefore, devolves on the Court to settle 
them, the Court is to examine the parties, and 
inspect the contents of the documents produced by 
either party, and on those materials to frame 
the issues. 

Section 111 has given the Court the power 
before it settles the issues, of catling for the docu- 
ments, so that there is do practical difficulty in 
carrying out what the District Judge desired to 
do in this case. 

As regards the 3rd defendant, the Judge having 
found that there was no ouster, we shall not dis- 
turb his judgment so far as regards him," 

liAWft-iE, J.:— "Agreed." 1st March, 1899. 



31/1632, DISTRICT OOtTRT, CSILAW. 

Partition suits— judgment in 2, N, L,B. 370, 
reconsidered. History of legislation on the sub- 
ject of partition. Earliest Partition Ordinance 
21 of 1844, Vide judgment reported in Rama- 
nathan's reports, 184B-185S, p, 140 in re thi& 
Ordinance. Also Samanathan, 1843-1855, p. 141. << 
Repeal of 21 of 1844 by 11 of. 1852-. 
Judge made law over-ruling repealing 
Ordinance, Vide D. 0. Kandy, 28,688— 21i Jan- 
nary, 1837. Common-law right to demand parti- 
tion. The Civil law applicable ti partitions fully- 
stated in 2 Barge, p. 676. The Ordinance 10 of 
1863, n&w in force, expressly gives power (section 
4) to the Court to determine questions of title. 
The investigation and determination, as to title,, 
"shall be in the same cause" by 10 of 1868, which 
expressly meets and removes the difficulty experi- 
enced in construing the older Ordinance of 1844!. 
Animadversions on the frequent abuse of the 
Partition Ordinance to settle a question of title.. 
Causes of resort to Partition Ordinance instead of 
to action in ejectment, "A partition decree should' 
be more difficult to get, not less difficult to get. 
than an ordinary decree in ejectment," and reasons 
why 1 

Held :— "That neither the fact that the title^ 
either of plaintiff or deEenJant is denied, nor the 
fact that neither the plaintiffs nor defendants 
are in possession, are good objectioas to the main- 
tenance of a partition suit." 

Per LA.WBIB, A, J, :— "The learned District 
Jndge has refused to allow this action to proceed 
as a partition suit, relying on the judgment in the- 
case Perera vs. Pert-ra, District Court, Kalutara,. 
1,567, pronounced by me and concurred in by my 
brother Withers on 27th July, 1897, reported itt 
2, N, L. R., p. 370. 

We have been asked to reconsider that judgment 
and after careful oasideration I recommend that 
this record bi sent back for investigation 
of the titles of the parties and (Hrocedure under 
the Ordininoe 10 of 1863. 

The earliest Partition Ordinance was 2^1 of 1844,. 
sections 10 18. That Ordinance enacted that when 
any lanled property shall belong to two or more 
owners, it shall be competent to any one of sucb 
owners to compel a partition. 

In a Galle c se, D.C. Qalle, 134, (reported Ram : 
1843-58, p. 140) this Court in 1848 held that the 
sections 10, 11 and 12, of the Ordimanoe 21, of 1844, 
"made no provision for the case of a disputed 
ownership, nor contemplated such an event, and if 
such a case arises the .parties mu^t settle their 
rights by an action at law." In another case from 
Galle D, C. 152, Buller vs. Koilman, this Court 
more fully discussed the provisions of the Ordin- 
ance (11 October, 1848— Rep : Ram : 1843-1855, p. 
141.) 

It held : — "That the application for a sale must 
be made by one or more owners and as no one else 
is competent to do so the Court, therefore, is not 
authorised to make anv order of. sale when the 
right of ownership is denied, until the title of the- 
parties is ascertained." 

The Judges said that "in the absence of any ex 
press directions in the Ordinance as to how the- 
respeotive rights and proportions of the owner 
should be ascertained when they are disputed in 
these summary applioation^), the Supreme Court 
considers that the proper course is for such con- 
tested claims to be tried in an incidental suit and^ 
the proceedings on the application to be stayed." 
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By 11 of 1862, the 10-18 aeotions of 21 of 
1844 were repealed: This Court heldin Buff vs. 
Oroable (D. 0., Kandy, 28,688, 21st January, 1857) 
that there was a common law right to demand a 
partition, and notwithstanding the repeal of 21 of 
1844 by the Ordinance ^ of 1852 that the course 
prescribed by the Ordinance 21 of 1844, 'which to 
a great extent accords with the common law 
practice in such oases, shenld, in applications>of 
that kind, be followed as far as practicable.' 

The Civil law applicable to partitions is fnliy 
stated in 2, Barge, p676 — Bnrge says it is no 
material whether the plaintiffs' dominium be 
directum or viile or whether any or more or all the 
joint owners be or be not in possession of the 
property. 

The present Ordinance 10 of 1863, section 4 
expressly gave power to the Court to determine 
questions of title. When the defendant did not ap- 
pear the Court was directed 'to hear evidence in 
support of the title of the plaintiffs, the extent of 
their shares or interests, as also the title of the de- 
fendants and the extent of their respective shares 
and interests in so far as may by practicable by an 
ex parte proceeding, and shall, if the plaintiffs' 
title be proved, give judgment by default decreeing 
partition or sale." Provision is also made where 
the defendants or any of them appear and 
dispute the title of the plaintiffs or shall 
claim larger shares or interests than the 
plaintiffs have stated to belong to them, 
or shall dispute any of the material alle- 
gations in the libel, the Court shall, in the same 
cause, proceed to examine the titles of all the par- 
ties interested therein, and the extent of their 
several shares or interests and to try and deter- 
mine any of the material questions in dispute 
between the parties. 

It seems clear that the investigation and deter- 
mination as to the title 'shall be in the same 
cause', expressly meeting and removiag the diffi- 
culty experienced in construing the older Ordi- 
nance of 1844. 

Bat it cannot be doubted that this Court has 
frequently deprecated and disapproved of the use 
of the Partition Ordinance by a plaintiff whose 
title isdoubtfal, because it has often appeared 
that the object in view was not a partition but &> 
declaration, by a final decree, of a title which was 
at the commencement of the action, to say the 
least of it, shaky. 

Plaintiffs resorted to the Partition Ordinance 
rather than to actions in eject">ent partly because 
a partition suit in the end gave an indefeasible 
title good against all the world, a result not ob- 
taioable in an ordinary sction in ejectment, and 
partly because it was always easier to get a parti- 
tion decree than an ordinary decree. There were 
no pleadings, the procedure was simpler. 

It was easy to call as defendants only claim- 
ants who were satisfied with the shares allotted 
to them and to leave out the real disputants. 

While 1 am of the opinion that a denial of the 
plaintiffs' title is not an objection to the partition 
snit, it seeme very clear that, looking to the. serious 
consequence of a partition decree, the Court should 
abstain from declaring any right to the laud ex- 
cept on the best proof. A partition decree should 
be more difficult to get, not less difficult to get 
than an ordinary decree in ejectment, for in the 
latter, parties, may settle matters between them- 
selves, and the decree affects them only; whereas 
in a partition suit others are interested, and their 
rights are excluded by the decree. 



On fnll consideration of the Ordinance, I am of 
the opinion that neither the fact that, a title, either 
of- plaintiff or defendant is denied, nor the fact 
that neither the plaintiff: nor defendants are in 
possession are good objeetionBto. the maintenanoe 
of a partition suit. 

The Court mast in all cases carefully investigate 
all titles and must refuse to make title on admis< 
sidns or on insufficient proof," 

Per WiTHKBS, J. : — " The plaintiffs appeal from 
an order of the District Judge which virtually 
changes this suit under the Partition Ordinance to 
one for a declaration of title only. 

Perera vs. P< rera, reported in 2 N. L. R., 370, wa* 
relied on by the District ~ Judge. Perera v«. Perera 
was, I think, rightly decided. There, the plaintiff 
had never been in possession of the property, nor 
had his wife through whom^on her death he claim- 
de an interest in the land. His alleged title was 
altogether denied and hotly contested. He was 
fortunate indeed in not being made to bring a se- 
parate action for a declaration of title. 

But the judge, in refusing the present plaintiffs 
the benefit of proceedings under the Partition Or- 
dinance, has relied on a passage in my brother 
Laiwrie's judgment, which is expressed as follows: 
" It has often been held by this Court that a parti- 
tion suit should not be brought by. a man not in 
poesee^sion, whose title is disputed." If that is a 
correct statement of the law laid down by this 
Court we must observe the law: but it does not 
apply to the facts of the present case in appeal. 

The plaintiffs herein set out a title which is not 
seriously disputed. They allege a common poss- 
ession as well as a common title and this possession 
they say they have enjoyed for some fifteen 
years, during the lifetime of the defendant's father 
and without interruption till April 1896, when 
the defendants deprived them of their shares. 

It is an audacions defence to use this alleged 
ouster as a lever with which to lift the plaintiffs 
out of the Partition Ordinance. The case ought 
to be dealt with under section 4 of the Partition 
Ordinance and I would remit the record with that 
direction." 

5th May, 1899. 



62, DISTRICT COURT, KALUTABA. 

No. 1,764. 

Suit for partition of land. A party who is a co- 
owner is entitled' to -bring it, without adduaing 
motive for doing so. " The weakness of the title 
of some of the parties to a partition suit is not a 
good reason for refusing to give those who have 
good title thiir just snares, leaving the possession, 
of the rest of the land, in statu quo. 

In an action for partition bronght by a co-owner: 
held: that such co-owner is not bonnd to adduce 
his motives for doing so. 

Per Withers, J'.: " This is a suit for partition 
of land, which has been dismissed for two reasons; 
one, that it was not a bona fide suit; and the other 
that there was no necessity for bringing it. 

But if a party is a co-owner of a land, he is en' 
titled to bring an action for partition, whatever 
may be his motive in doing so. Fifteen defendants 
have been summoned to shew cause why a parti- 
tion should not be made as asked for, only three of 
the defendants appeared to shew cause, namely: 
the 11th, 12th, and 13th. They disputed the plain- 
tiff's title or rather the share which he claims to 
be entitled to. 
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Eyen they do not deny that the plaintiS is a co- 
owner to some extent in this land : what they al- 
le^re is that it would be very unfair to partition 
this land alone out of all the lands these parties 
own in common. They say that if all the lands 
were brought into partition, everybody might get 
an allotment of land worth having, but that if this 
land alone is dealt with, it cannot be out up 
amongst so many proprietors, it must be sold. 

Even the District Judge does not find that the 
plaintiff] are not co-owners in the soil or trees to 
Eome extent; this being so it seems to me that the 
order of diamissal must be set aside and the case 
must go back for the judge to deal with it under 
the 4th section of the Partition Ordinance." 

Per Lawbib, a. C, J.—" In agreeing t<» send this 
case back to be proceeded witli under the Ordinance, 
I wish to guard myself against seeming to sustain 
the title of any of the parties. 

If the District Judge, after examination of title, 
be satisfied that the title of any of the parties to 
the suit is dbfective,'hewill abstain from allotting 
a share to those who have not good title. 

The weakness of the title of some of the parties 
to a partition suit is not a good reason for refus- 
ing to give those who have good title their just 
shares, leaving the possession of the rest of the 
land in statu quo. 

17th May, 1899. 



OBIUINAIi. 



239, POLICE COURT, KALDTAEA. 



DISTRICT COTJKT, COLOMBO. 
No. 12,290, 

.■Exemption from Stamp Duty of proceedings un- 
der the Partition Ordinance. The operative part of 
Ordinance 10 of 1897, instead of exempting all 
proceedings under the Partition Ordinance, as ex- 
pieseed in the preamble, exempts only those plead- 
ings and documents mentioned in the 2ud part of 
the Schedule B,, — and leaves the duties exigible 
under parts 1 and 4 untouched. Ordinance 10 of 
1897 does not exempt partition suits from the 
duties in respect of service of process in District 
Courts. 

In an action for partition, fleW.:— that there is 
nothing in the Ordinance 10 of 1897 which exempts 
partition suits from the duties ia respect of the 
service of process in District Courts, and therefore 
that charges can be levied for effecting service of 
process. 

Per Lawrib, A. 0. J. — The preamble of the Or- 
dinance 10 of 1897 declares that it is expedient to 
exempt from stamp duty proceedings for the par- 
tition or sale of land, but in the operative _ part of 
the Ordinance, this intention to exempt is imper- 
fectly carried out, for instead of exempting all pro- 
ceedings in partition aotions from, stamp duties, 
the Ordinance only exempts those pleadings and 
doouments mentioned in the 2nd part of the sche- 
dule B. 

It leaves the duties exigible under parts 1 and 
4 untouched so that there is nothing in the Ordin- 
ance which exempts partition salts from the duties 
in respect of service of process in District Courts. 
I agree with the learned District Judge. I 
afBrm." 

Per WiTHBBS, J. — " I have no doubt that this 
judgment is right. The Ordinance 10 cf 1897 does 
not touch Part IV of the Stamp Ordinance. This 
was probably intentional. Part IV relates to the 
charges for effecting service of process, and in the 
present case what is being imp ised is not a duty 
charge on taking out a process but payment for 
serving it." 

16th May, 1899. 



No, 7043, 
Criminal trespass. Important points of law. 
Section 190 of the new Criminal Procedure 
Code, By this section a Magistrate must 
after taking evidence forthwith record a ver- 
dict of acquittal or guilty. Can a landlord 
commit the offence of Criminal trespate on 
premises possessed or occupied by his ten- 
ant. In the case of a house leased without 
garden on which it stands. .He?*?.-— That an 
entty by the landlord into the garden with 
intent to commit an offence or to intimidate, 
insult or annoy the tenant constitutes cri- 
minal trespass. The English common law 
offence of forcible entry expanded to other 
cases of entry upon property with criminal 
or wrongful intent by our code. Offence of 
forcible entry explained— Menton vs Holland, 
I M. and G. 644. Decided here, that a land- 
lord might be guilty of forcible entry after 
the tenant a teim had expired, both at common 
law and under the Statutes. Hawkins, 
pleas of the Crown, Book 1, chapter 64, sec- 
tion 33. A co-tenant can be guilty of a forci- 
ble entry on the premises leased in common 
because the lawfulness of the entry is no- 
excuse for the violence. Starling's Indian 
Criminal Law quoted, with cases bearing on 
the point. Vide 6 Bengal law reports, ap- 
peal 80 and 15, W. R. C. B. P. 6. How the 
offence of Criminal trespass by a landlord ie 
more serious than when committed by a 
stranger, 
Per WiTHBES, J, "— The accused in this case 
have been convicted of the offence of criminal 
trespass, and their appeal is on matters of law 
only. 

One of the points of law taken and I think 
very properly not pressed in this case was that 
inasmuch as the magistrate had not given judg- 
rs^exA forthwith, )i.\» jadgment was of no force or 
effect. I mention the matter because it is very 
important that the magistrate should observe 
the requirements of the 190th section of the Cri- 
minal Procedure Code, 1898, which enactei that 
' a mag'strate shall, after taking the evidence for 
the prosecution and defence forthwith record » 
verdict of acquittal or guilty as he may 
find.' If this point had been pressed I might have 
had to send the case back for a re-trial, which 
would not have been at all satisfactory. 

The other point is this : — Can a landlord com- 
mit the offence of criminal trespass on premise* 
possessed or occupied by his tenant ? The facts re- 
lating to this part of the case appear to be these : 
At the time of the alleged offence, the complainant 
was in possession of a house and its adjuncts under 
a notarial contract of hire and lease with the de- 
fendant; that house stands in a coconut garden 
which was not oamprised in the lease but the com- 
plainant may well be considered an occupant of the 
garden round his house. Here the entry was into 
the garden and not into the house. 

Now in that state of things I have no doubt that 
an entry by the landlord into the garden with 
intent to commit an offence, or to intimidate in- 
sult or annoy the complainant constitutes criminal 
trespass. 
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This ia not the flist time, of oonrse, that I have 
considered the offenoe of driminal treapasB aa 
defined by onr code, and I cannot help thinking 
it waa intended to expand the English common 
law oSenoie of forcible entry to other cases of 
entry upon property with criminal or wron^fnl 
intent. 

Now there can be no doubt by the English law 
that if one who has a legal title to a land enters it 
by violence or by show of force when the land ia 
in posaession of another commits the offence of 
forcible entry. 

In Menton vs HoUant I. M. and G-. 641, the judges 
thought that a landlord might be guilty of forcible 
entry after the tenant's term had expired, both 
at common law and under the Statutes. Hawkins 
in his plea^ of the Crown, Book 1 chapter 61 
aection 33, atatea that the possession of a joint, 
tenant or tenant-in-common is such a poss- 
ession as may be the subject of a forcible 
entry by his co-tenant, for though the entry of 
the latter be lawful per mi et per tout ao that he 
cannot in any case be punished for it in an action 
for treapaas, yet the lawfulness of the entry ia no 
ezonae for the violence. 

Here the right of the landlord to go into his 
garden was no excuse for him to go there to in- 
timidate and insult the occupant. Mr> Dornhorat 
called my attention to a passage in Starling's 
Indian Criminal law, where the author atatea the 
following preposition: — "The entrance of a member 
of a joint Hindu family in the family 
dwelling place cannot be criminal tres- 
pass, nor is the entry of a stranger with 
the permission and license of one of the 
members" — and in support of this statement the 
writer cites in re Prankishna Chandra 6 Bengal 
Law Reports. Appeal 80, and 15 W. R. Or. p 6,Un- 
f ortunately I have not these reports to refer to, 
but I should want very strong authority to satisfy 
me that that is sound law. 

However the circumstances are not the same. 
From one point of view I should regard an entry 
by a landlord into the premises occupied by 
his tenant with the intent to intimidate, insult 
or annoy him ia a worae offence than ia com- 
mitted by a stranger, because the landlord is 
bound by his contract of lease to suffer his tenant 
to have free enjoyment of his premises. Affirmed." 
30th May, 1899. 

66, DISTBIOT COURT, KEGALLB. 

No. 1,104. 

Disobedience of injunction and contempt of 
Court. By section 87, sub- aection 1 of 
The Courts Ordinance, the Court can only 
grant an injunction where it appears in the 
plaint that the plaintiff demands and is en- 
titled to a judgment against the defendant 
restraining the continuance of an injurious 
act — or by sub-section 2 of section 87 an in- 
junction can be g at^ted on petition. Disobe- 
dience to injunction of a Court entails greater 
pains and penalties in Ceylon than it does in 
England section 663 of the Civil Procednre 
Code. Can an injunction granted without a 
petition for same as required by section 662 of 
the Civil Procedure Code be enforced by pu- 
niahmeat as for contempt .of Court 1 
Edd : — That an injunctioa granted by a com- 
petent Court must be obeyed by , the 
party whom it affects until it is discharged 
and that disobedience can be punished as for 
a contempt of Court, notwithstanding irregu- 
larity in the procedure. 



Per WiTHBBS, J. — "The appellants appeal 
from a sentence of 3 months passed upon them 
for disobeying an injunction of the Court below, 
which in effect restrains them from taking and 
removing plumbago from the land in dispute. 

It was sought to be made out that this injnno- 
tion waa improperly issued in that it lacked the- 
support of material required by the Court's Ordi, 
nance, and the Civil Procedure Code of 1889, 
Assume it for instance to oome under aection 87 
sub-seotion 1 of the Courts Ordinance, 
then the Court oan only grant an 
injunction where it appears in the plaint that the 
plaintiff demands and ia entitled to a judgment 
against the defendant restraining the continuance 
of an injurious act. In the plaint in this action it 
doea not so appear. 

Assume it on the other hand to come under sub- 
section 2 of that section— tben there must be a 
petition for an injunotion, but no petition exists 
here. 

The injunction, having nothing to support it, 
ia ineffectual, if not for all purpoaea, at least for 
the purpose of bringing a party who disobeys it 
to punishment, for such contempt of Court is 
punishable like an offence under the Penal Code 
with impriaonment of either kind or a fine. It 
entaila greater pains and penalties here than it 
does in England, 

Section 663 of th9 Procedure Code of 18S9 waa 
preaaed upon me. That enacts: ' That an iojnnc- 
tion granted by the Court on any such application, 
may in case of disobedience be enforced by the 
punishment of the offender, as for a contempt of 
Court.' 

From this it waa argued that an injunction 
granted by the Court without a petition could not 
in case of disobedience be so enforced. I have little 
doubt, however, that an injunction granted by a 
competent Court muat be obeyed by the party 
whom it affecta until it is discharged, and that dis- 
obedience can be punished as for a contempt of 
Court', notwithstanding irreguUrity in the pro- 
cedure, 

I must say that I think this plaint juet comes 
within anb section 1 of section 87 of the Courts 
Ordinance 1889, for the action ia to vindicate a land 
in the possession of the defendants who are charged 
with doing acts injurious to the plaintiff's in- 
terest, and relief by injunction ia prima facie 
made out and it is asked for in the plaint. 



30th Uay, 1899. 



1. CRIMINAL. 



DISTRICT COURT, NE&OMBO, No. 2137. 



A, Rapibl App0 vs. W. B. M. John Singho. 

Voluntarily causing grievous hurt under Section 
j 316 of the Penal Code — If the offence does not 
come within the exception provided for by 
Section 326, it mK«t be punished by imprison- 
inent. A Court has no option in the punish- 
ment vide P, p. Chilaw, 18498, Uth Feb- 
ruary, 1887, et Begina vs. Ohanvroon, the 
Bombay High Court reports, p. 4. 

Held : — " That voluntarily causing grievous hurt 
under Section 316 muat be punished with im- 
prieoLment and that a Court trying the offence 
cannot punish with fine only." 
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Per WiTHBES, J :— " This is an appeal by the 
AtWDey-Qeneral against the sentence of a fine 
imposed upon the accnsed who has been oonvioted 
of voluntarily causing gfrievouB hurt under Section 
316 of the Oeylon Penal Code. It is enacted by that 
section that whoever, except in cases provided for 
by- section 326, voluntarily causes grievous hurt 
shall be punished with imprisonment of either 
des'eription for a term of seven years, and shall 
also be liable to a fine. 

The District Judge has not found that this case 
comes within that exception. That being so, he 
was bonnd to punish the offender with imprison- 
ment. The Court has no option in the matter. It 
may fine the offender, but it mitst sentence him to 
imprisonment, either simple or rigorous. 

I have no doubt on this point, and I am follow- 
ing an unreported decision of Burnside, C. J., 
Police Court, Chilaw, 18,498, 11th February, 1887, 
and Regina vs. . Chanvroon, 1, Bombay High 
Court Beporte, p. 4, 1, propose to follow the pro- 
cedure of the Bombay Hi?h Court. I, therefore, 
annul the sentence and remit the record to the 
judge to call up the accused and pass a legal sen- 
tence upon him. 

The term of imprisonment may be of either 
description, and may be ever so short, and with 
the sentence of imprisonment may be joined a 

fine." 

1st May, 1899. 

POLICE COURT, MATAEA, NO. 32854. 

EooNBGB Tbdaeis VS. 1, Dadallbgb Don 

BASTIAN ; 2, SUDUHINGHA APPUHAMT. 

Contempt of Court — A person cannot be parishe^ 
for this offence without being afforded 
an opportunity to shew cause why he should 
not be punished. 
Jleld : — " That a person cannot be punished for 
contempt of Court without first being called 
upon to shew cause why he should not be 
punished." 
Per Withers, J :" The order bf the 20th March 
IS99, imposing a fine of Rs. 5 on the petitioner 
for contempt of Court is set aside in revision. 

The petitioner was not asked to explain how it 
was he did not at once answer to his name 
being called. He cannot be punished without 
being afforded an opportunity to shew cause why 
be should not be punished. If his statements in 
this petition are true, his failure to answer to his 
name is well accounted for." 

15th May, 1899. 



accnsed acted nnder grave and sudden provocatioD,. 
and this brings the case nnder section 325 of the 
Penal Code. The offence of voluntarily causing 
hurt nnder grave and sndden provocation cannot 
be punished with lashes. A month's Imprison- 
ment or a fine of B50 is the maximum punish- 
ment." 



POLICE COURT, KALMUNAI, No. 342. 

AtARDKANDU SAVARIAM0TT0 OF SUND KMARA- 
LBN VS. KALBNDBBPODI BBEEAHIMKANDr. 

Maintenance Ordinance 19 of 1889. 
Held: — " That the change of circumstances in the 
10th sec''ion of this Ordinance referred to is a 
chaope of pecuniary circumstances." 
Per Withers, J. : " The order of cancellation 
tnuet be dischitrged. 

The change of circumstances in the 10th section 
Of Ordinance 19 of 1889 is a chan re of pecuniary 
circumstances." 



234, POLICE COURT, BADULLA, No. 13,573 

T. Radnam vs. S, Kandappeeumal. 

Sections 816 and 325 of the Penal Code, voluntarily 

causing hurt on grave and sudden provocation. 

Held: — " That this offence under section 325 of 

the Penal Code cannot be punished with lashes. 

PerWiTHERS, J. — " I have no doijbt that the 



II. CIVIL. 

17th May, 1899. 
59 DISTRICT COURT, COLOMBO. 
(Int.) 10,344 

Position injV'dieio of a husband and wife married 
without community of estate, who are sued 
on a joint promissory note-^Procedure under 
Ch. 53 of the Civil Procedure Code— By 
section 90 of the same Code, when one of 
many defendants appears, no decree for 
default need be passed against the others — Tn 
foru the wife is always in statu pupilari — Mc 
Leod vs. Power, 67, L. J. Chancery 551— Joint 
debtors are entitled to be sued togetber as 
there is but one cause of action 
and the cause of action becomes merged in 
the judgment — If judgment is recovered 
against one of the debtors the other 
can plead the merger — this principle held not 
to apply to joint obligations ontelde the law 
merchant — In joint obligations, each debtor 
is liable, by our law, only for his proportion 
of the debt. 
In an action on a joint promissory note: against a 
husband and wife : Held : — 'That when the 
husband appears and defends, judgrment by 
default against the wife Is not valid." 
Held also :— "That the principle of law laid dnwn 
in MeLeod vs. Power, 67. L. J. Chancery 551, 
does not apply to joint obligations cntside the 
law merchant. 
Per LawbIB, a. C. J.—" When (as here> 
a husband end wife are sued and the hus- 
band on affidavit obtains leave to appear 
and defend, the wife is not in default, and no 
judgment can be entered against her. 

The decree against the wife must have been en- 
tered per ineuriam. I agree with my brother 
Withers that it is not a binding decree. If it had 
been asked for, I would have recommended that 
(in revision) it be set aside : It is sufficient that 
we say that it has no validity. 

The 1st defendant (the husband) has taken the 
altogether untenable position that the decree 
against his wife relieves him of all farther liabi- 
lity. This plea has been rightly repelled by the 
learned District Jud,'e, though 1 do not fully 
understand his reasons. 

I will not enter on the general question of the 
disability of married women to contract, 
nor on the question whether a married woman be 
bound if she signs a promissory note along with 
her husband. Nor will I enter on the question 
of the liability of joint debtors, how they can be 
sued, and when the joint obligation is extinjuished. 
I always understood our law to be< that in joint 
ob igations, each debtor is liable only for bis pro- 
portion of the debt. 

It is sufficient for the purposes of this decision 
to hold that the decree against the wife ouirht not 
to have been entered, that it is not res judicata, 
and that the trial must proceed on the answer fil- 
ed by the 1st defendant, 

His defence, if sneoessful, will avail his wife 
equally with himself." 
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Pei Withers, J. : "In thi8 case a husband and 
wife, married, we are told, not in oommuDily of 
estate, have been sned on their joint promiBFoiy 
note by the maker. The plaintiff proceeded under 
Chapter 63, of the Civil Proocduie Code, and took 
ont the appropriate summons which requires the 
defendant to obtain leave from the Court to ap- 
pear and defend the action. 

Now th« let defendant, the husband ap- 
plied for leave to appear and defend. 
A day was fixed for the filing of the answer. 
Answer was filed and the trial of the case was 
fixed for the 23ra September, 1897. On the riay 
the 1st defendant's answer was filed, viz., the 24:th 
Augnet, 1897 the journal entry ocntains ibis 
note-c — '2nd defendant absent, timeeziired, enter 
a decree as against her,? and in purBuarne of that 
order a Toirmal decree was drawn up bearing date 
th''24 h Aneust, 1897. 

Why this decree wss passed I cannot undo stand 
— the plaintiff did not ask for the decree and 
seoHon 90 of the Civil Procedure Code enaots that: 
— 'In the case of an action where theTe are 
more defendants than one,'the Court shall not be 
obliged to -pass a decree for default against a 
defendtnt for failing to appear at a stage of the 
action provided that one defendant at least appears 
at that stage, against whom the aption must pro- 
ceed.' 

In my opinion, as the , husband had 
come forward , to defend the note, the 
deorea against .his wife was not a binding one. 
'Tvi/uru' the wife is always in statu jmpilarl. It 
makes no differeiibe whethpr she married before or 
after the Ordinance of 1876. For if married be- 
foie 1876, she could only be brought into Court, 
under the protection of her legal guardian, her 
husband, thouijh by ante-nuptial contract she was 
allowed to administer her separate estate. 

When the case ultimately came for trial against 
the 1st defendant, in February last, he raised as an 
issue of law between himself and the plaintiff 
whether the judjrment already obtained sgainat 
his wife did not estop the plaintiff from recovering 
anything against him ; in other words, he pleaded 
the judgment as a bar to further action against him. 

Tae appellant sought to apply to this rase the 
judgment in McLeod e«, Powef, 67. L J. Cbancery 
551. Tti« princip'e of that oasK I understand to be 
this : — Joint debtors are entitled to be sued to- 
gfther as there is but one cause of action, and the 
case of action becomes merged in the judgment. 
Thus if judgment is recoved against one of the 
dehors the other can plead the merger. The rule 
of law may apply here to promissory notes, but I 
question if it applies to j lint obligitions outsic'e 
the law merchant. 

Such a rule of law can only apply vchere the 
judement pleaded is a bindirg one. , 

" Id my opinion thedtcree is not bindinsr on the 
wife, for her legal gaardian had appeared and was 
d>-fendiQs the ^action when it was obtained. I 
would affirm the order." 

1st Juno, 1899. 



CRIMINAL. 



POLICE COURT, HAMBANTOTA, No. 2,309. 



P. S. Daniel vs TJsnp Cabeem. 
Tn HevisiuH - 
Id the mattr r of the p-tition of the sbuve'named 
accused dat&l the 29th Ap il. 1899, and of the 
conviction anii pentenoe aid order of the 
Police Court of Hdiibantota, dated the 8th 
March, 1899, 



Offence under the Opinm and Bhang Ordinance 
4 of 1878 — An order of confiscation and des- 
truction of property not warranted by any 
provisions in this Ordinance — Bias of magis- 
trate — Office of Superintendent of Police in- 
compatible with office of Police Magistrate 
in same person — Rode r«. Bawa, 1 
1. N. L. R. 373. 'The administration of 
justice by Magistrates should be clear from all 
suspicion of unfairness.' 'That justice shoald 
be believed by the public as unbiassed is 
almost as important as that it should be in 
fact uubiaes-d.' When reasonable apprehen- 
sion of bias exists. 

Held here : That an order for confiscation and 
destrnction of property under the opium and 
Bhsnar Ordinance ot 1878 is "iiltra vires' 

Held aUo : that a police Magistrate who is also 
Superintendent of Police of the same district 
is incompetent to try a case in which the 
prosecutors are officers of police under bim. 

Per WlTHBE", J. : "Having called for the P. C. 
case 2,309, Hambantota, P, S. Daniel vs. Garim 
Uauoofj I have to decide whether the conviction 
and order should be quashed. The ajscused 
was found guilty of the offenoe of 
selling opium to be consumed on the premises 
contrary to the terms of his license under section 
10 of 4 of 1878, and he was fined a sum of Rs. 26 
and in addition to that the Magistrate ordered the 
opium and the vessels crntaining the eaine pro- 
duced in Court to be coijfiecated and destroyed. 
That order is not warranted by any provieions in 
the Opium and Bhang Ordinance of 1878 and that 
order must accordingly be quashed. 

The conviction, it it ip to be quashed, must be 
quashed for another reason altogether. This wss 
a summary trial conducted by a Magistrate who 
is the Superintendent of Police in the district 
where this offence is said to have occurred. The 
complainant in the case was the Sergeant in 
charge of the Hambantota Station. It was he who 
went into the accused's premises and detained 
articles which he found on the premises, such as 
mats, pipes, pillows and lamps. He was assisted' 
by a constable and he and the constable gave evi- 
dence for the prosecution, 

I fir.d it impossible to distinguish this case from 
that of Rode vs. Bawa, P. C. Badulla 15,009, re^ 
ported in I. N, L. R. 373. In that case the 
Superintendent of Poioe of the province of U^aj 
held the appointment of additional Police Magis- 
trate of the Police Court of Badulla. He tried 
su amarily a complaint of some street nuieance 
br jught by a Police Officer and convicted the person 
charged. That esse came up before the Chief 
■lustiee and Mr. Justice Lawrie, and the ojnvic- 
viction was quashed. It transpired in that 
case that the Magistrate as Superintendent 
of Police had given orders to the members 
of the force under him to suppress these street 
nuisances then occurring in the town of Badulla. 

But that was not the g'ound of the Chief 
Jus' ice's Judgment. Reapplied this simple prin- 
ciple 'that the administration of Justice by Magis- 
trates should be clear from all suspicion of unfair- 
ness.' He observed 'that Justice should be believed 
by the public as unbiassed is almost as important 
as that it should be in fact unbldssed.' 

Now is there a nasonable apprehension of bias 
when a superior officer of Police summarily tries 
a case on the complaint of one of his subordinate 
officers who appears and gives fvidencein support 
of his complaint ? The atswei must be ye^ in my 
opinion. 
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Whether bias exists or not is not the question 
at all. No one has imputed or suggested any 
unfairness on the part of the Magistrate. But the 
head of the Polioe who knows his subordinates 
may be unoonsoioualy biassed in a suminary trial 
of a casein which they appear as prosecutors or 
witnesses. 

1 therefore follow the authority of Rode vs. 
Ba wa and quash the conviction as well as the order." 

23rd Jnup, 1899. 

POLICE COURT, CHILAW. 
No. 14,572. 
W. C. Simmons va. A. Hebna ani> two 
Othebs. 
Mischief under section 410 of the Penal Code 
within thejnriediction both of the District 
Court and Polioe Court. Powers of the At- 
torney-fieneral under the New Criminal Pro- 
cedure Code, 1898. The greater power given 
to him by section 158 to direct a commitment 
for trial before the District Court 
and Supreme Court includes the lesser 
to admit a summary trial in the Police Court — 
Imprisonment for mischief under Section 410 
unnecessary when fine imposed covers extent 
of damage caused. 
Mfild : — That the power given to the Attorney- 
General under Section 158 (1) B of the Crimi- 
nal Procedure Code 1898 includes the lesser 
power to direct a summary trial in the Police 
Court. 
Per LaWbib, A. 0. J.—" This charge of com- 
mitting mischief under Section 410 is an offence 
within the jurisdiction both of the District Court 
and Police Court. It was investigated by the 
Police Magistrate under ch: 16 as a non-summary 
case. After the evidence was recorded the 
ease was sent to the Attorney-General and he 
directed the trial of the accused summarily in the 
Pclice Court. 

The 158th Section of the Criminal Procedure 
Code seems to provide only for the -Attorney 
General's directing : — (1) the discharge of the 
accused ; (2) theoommitmentfor trial to the Court 
specified by him ; (3) new evidence to be taken. 

It does not contemplate that the Attorney- 
General shall direct the accused to be tried in the 
Police Court without commitment, but I think 
the greater power to direct a commitment for trial 
before the District Court and Supreme Court 
Includes the lesser to admit a summary trial in 
the Police Court. 

When the case was returned the accused were 
informed that they would be tried summarily on 
the 17th May and they were warned to be ready. 

On that day the particulars of the offence were 
read to them and they pleaded not guilty. The 
witnesses who had been examined at the investi- 
gation were before the Court and the evidence as re- 
corded was read over and adhered tr iu the presence 
of the accused. The accused were given an. oppor- 
tunity of cross-examining and of re-examining 
their own witnesses. 

It was objected that this was not a proper trial. 
Ihold it was. I have not been referred to any de- 
cision or expression of opinion showing that it was 
not. 

The accused were found guilty. The evidence of 
the accused is sufficient and was believed by the 
Magistrate who tried this case with care. 

I affirm the conviction. The sentence is one of 
imprisonment for one month and a fine of R50. It 
is not, I think, necessary to send these men to jail. 
I vary the sentence by deleting the sentence of 
imprisonment. The sentence of fine and imprison- 
ment on failure to pay fine will stand." 



255 POLICE COUET GALLB. No. 2,000. 
H. Babun d*. D. Abnolis Silva Ahd 
Othebs. 

Summary procedure under Section 314 of the 
Penal Code — Powers of Attroney-General — 
Can an accused, discharged by the Attorney- 
General on a charge of robbery and hart with 
a knife, be tried again on the lesser charge 
of hurt caused at the same time anS place and 
on the same person? The old and new Cri- 
minal procedure codes compared — the pro- 
vision as to acquittal and discharge contain- 
ed in sections 242, 399' of the old code equi- 
valent to the interpretation clanse (3) of the 
new code — If a prosecution can be renewed 
as to the whole of the charge or charges for 
which the accused had bees diaohargedr a pro- 
secution can be renewed as to a part of the 
charge. 

f eZf^ : here :— that a pvoBeoation diaoontinned 
by the discharge of the aconsed on the order 
cf the Attorney-General can be renewed as to 
the whole of the oharire or charges for wbioh 
the aconsed had been discharfred and theie- 
fore that a prosecution can be renewed as to a 
part of the charge. 

Per Lawrib, a, 0. J." The Attorney-General by 
an order signed by him filed in this record dated 
25th February 1899, ordered that the accused be 
discharged from the matter of the charge under 
380 and 315 of the Penal Code and by a letter of 
the same date the Attorney- General requested the 
Police Magistrate to proofed summarily against 
the accused for causing hurt under section 314. 
The Magistrate tried, convicted and sentenced them 
under section 314, hence this appeal. 

It was strenucusly argued that after the dis- 
charge by the Attorney-General they could not be 
tried for hurt caused at the same time and 
place and on the same person as the rob- 
liery and hurt with a knife of which they had 
been discharged. 

This argument was supported by a passage in a 
minute in this case by Bonser, C.J., in which he 
said : — " As the order was for dischaige of the ac- 
cused it seems to me that that made an end of the 
prosecution." 

The 242nd seat ion of the old Criminal Procedure 
Code enacted that on a discharge by order of the 
Attorney- General, " all the proceedings laktn upon 
such an enquiry shall cesse and be determined," 

But it is very clear that a dischaige under 242 
of the old Code was not equivalent to an acquittal 
and was no bar to a subsequent prosecution for the 
whole of the charge from which the accused had 
been discharged. 

This is made clear in the old Criminal Procedur 
Code by an explanation to section 399 : a dismissa 
of a complaint, the stopping of proceedings undeB 
sfction 159, the discharge of an accusefl, or any 
entry made upon a charge Under section 278 is not 
an acquittal for the purpose of this section. The 
Sfction ie headed: — "Of previous acquittals or 
convictions." 

This explanation is omitted in the New Code 
but the interpretation clause (3,) enacts : " Dis- 
charge, with its grammatical variations ■ anci 
cognate expressions means the discontinuance of 
criminal proceedinprs against an accuset', but does 
qot include an accuittal," 

So that from those sections if a prosecution be 
discontinued by the discharge of theaecus d it can 
be renewed. , 
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If it oan ba canewed aa to the whole of the 
ohargre or oharfrea for whioh the aconsed had been 
dischart^ed it foIlowB I think that a prcseontioii 
can be renewed aa to a part of the charge and I 
nee no irregularity in the oonrae whioh the 
Attorney-General requested the Hagiattate to 
adopt and in tha Magistrate's sending for the ao- 
oased and informing them that they were charged 
with voluntarily committing hurt and then fram- 
ing a charge, 

The complainant was then examined and a day 
fixed for trial. At the trial all the, witnesses were 
examined ' de novo.' 

It might have been better had ths summary 
proceedings been numbered separately ; but 
that the record of the trial under 314 is stitched 
up with the non-summary pioceedings has not 
prejudiced the accused in any way. 

On the merits it was well proved that the ac- 
cused beat the complainant and were guilty under 
314, It does not vitiate thepe convictions that if 
the complainant be believtd, the accused were 
guilty of robbery and theft, Thfre is no reason to 
doubt the honesty of the complainant's belief that 
one or two of his injuries were inflicted with a 
knife, but the rest of the evid«-Doe ahws that the 
complainant was mistaken and that only sticks 
were usfd. 

And the complainant may be believed when he 
said that when he regained coneoiousness his waist 
chain, umbrella, etc , were gone. He di,( not 
know who ftoIetlMai. It is reasonable to BQSpect 
that those who hnlt tt>e comp'ainant took hia 
waist-chain etc : , but the evidence aa a whole 
shews that robbery was pot the object of the 
attack and it was not prove d that these things 
were taken by the aconaed. 

So that, takioy the whole evidence I am of 
am of opiniOB that It wm tight to disoharge the 
aconsed from the charge of robbery acd of oanslng 
hurt with a kuife, and that thev were rf gularly 
charged aLd tri' d, that the evidence proved the 
charge and that they were rightly convicted and 
sentecc. d." 

20th June, 1899, 



296, 



/ CIVIL. 

DISTRICT COURT, JAFFNA, 
No. 1,078, 



Claims to property seized — sections 241-247 of 
the Civil Prccednre Code — These sections in- 
applicable when the property has already been 
sold— ^3, N, L. R. p. 257 -The soundness of the 
judgment in this case doubted by Bons^r, C^ >I. 
— Practice of the High Court of Madras. 

Held here : That when the property of a man 
has been wrongfully seized in execution on a 
writ against another, and sold, it is too la'e 
for the true owner to make a claim under 
section 241 of the Civil Procedure Code or to 
bring an action under section 247. 

Per Lawbif, A. C, J. :— "-When the property 

of a man is wrongfully seized in execution on a 

writ against anither, and when the property is 

Bold, it seems to me too late Cor the trae owner to 

prefer or to lead evidence in support of a claim 

under section 241, or to bring an action under 

ection 247, The object of seotions 241 and 247 is 

o have it decided whether propsity seized is or is 

ot liable to be sold in execution of the decree. 



If it has been already wrongly sold the remedy 
is not under thoae aectiona. In the caee of a sale 
of movables the true owner cannot recover hia 
goods, but I do not aay that he has no ri^ht of 
action against the decree-holder. He has right to 
the payment of theproceeds of the sale of his pro- 
perty, probab'y to the full value. 

In the case of immovable property wrongfully 
Bold, if the true owner be disposBeased, he can 
recover his land by action, 

I remain of the cpinion expreseed 
in the case of James and Co., vs. 
Natchiapps, reported 3 N. L. B, p 2.57, 
It seems to me idle to come into Court praying 
for a declaration that goods are not liable to be 
sold when before the institutitn of the action the 
sale has taken place. 

The competency of the action was not, however, 
the matter in dispute between the parties. They 
went to trial on the merits, A judgment was 
given ; this Court in appeal desired further evi- 
dence. The case came again in appeal. Then the 
objectioo aa to the competency of the action was 
taken, 

I underatand that Bjnaer, C, J., doubted the 
soundness of the judgment in James and Co., and 
that the Registrar was inatructed to write to the 
High Court of Madraa as to the practice in that 
Court. The reply does not touch the question now 
before ua. 

On the merits I am satisfied that the plaintiff, 
has not proved that he was the true owner of the 
bags of fish seized and that the dismissal of the 
action was right, I aflirm," 

12th June, 1899. 

Per Browne, A, J.— "In the actioa 972 D. 0., 
Jaffna, plaintiff obtained decree (absolute) on the 
15th January, 1897, issued hia writ on 8th February, 
1897, and seized 60 bags fiah on 11th February, 
1897. On the 17th Ferruary, 1897, p'aintiff claim- 
ed the fiah as hia and on hia motion the enquiry 
was fixed for the 10th March. 

Possibly because that date would have been 
anterior to the date (27th March) on which the fish 
was ultimately sold, and would then, I presume, 
have been the day fixed for the sale, claimant s 
proctor did not move for any order under section 
242, Civil Procedure Code, for stay of aale pending 
the prelimioary investigation. But the ecquiry was 
poatponed from 10th March and held only 
on 9th and 23rd April, and meantime the 
Fiscal sold the fish on 27th March, deposited the 
proceeds, E223 10, to credit of the action on 5th 
April, and reported Buoh deposit to the Court or 
22nd April. 

The claim was disallowed on 23rd April and 
plaintiff irs'ituted thia action on 6;h May under 
section 247 Civil Procedure Code praying then that 
the fish might be released from seizure and deli- 
vered to the plaintiff when it had already been 
sold— and not praying any order on the Fisaal 
restraining sale pendiug final decree. 

In the original action the writ-holder on I2th 
May moved for and on 19bh May obtained an orJer 
for payment of the proceeds of sale, which fsit 
defendant put foremost in his answer filed, 3l>t 
March, in the preaent action, and plaintiff on tbe 
9th August on trial obtained leave to add to tie 
prayer of hia plaint aa an alterna'^ive to hia prat- 
er for reUaee frcm seizure, "or if the 
defendant is unable to do so, thiit he be deore<^d to 
pay plaintiff the value of the eaij 60 bag< of 
fish, viz., R?. 350," 
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On enquiry from the Hiph Court of Madras we 
have been advised that the correct procedure 
would be there regfarded, to apply in the section 
247 action for an injnnction to stay the sale of 
land or movables seized and if ueceesary to ap- 
point a receiver, or, in the case of movables to 
order the property, or in the case of perishable 
goods the proceeds thereof to be brought into 
Court. 

It is the invariable practice in the District 
Court of Colombo on filing a claim to move there- 
with for an order staying the sale, and this Court 
has already (3 N. h. E. 257) held that if the clai- 
mant fails to do so he has no cause of action 
thereafter under section 247, such as this action 
against the writ-holder. 

On the facts, however, I am not pre- 
pared to hold that the plaintiff has proved 
that the property here belonged to him or that 
he was in possession thereof, and that the debtor 
had not such right or possession. I would affirm 
with costs." 



S CRIMINAL. 
POLICE COURT, KANDY. No. 11,804. 
Ukku Banda Kobala (Eespondfnt) vs. M. 

Cassim (Appellant). 
Offence under section 180 of the Penal 
Code. The criminal intention of 
the soonsed must be expressly stated 
in the charge. Indian eases on the point in 
4 Madras, p. 241, and Starling p. 203— Vide 
Maine, Criminal law 354. " No offence la 
committed if the false information be given 
to some one who is under no legal obli- 
gation to take any action on it.' Answers 
to question not ' information' in the sense 
of 'he 180th section. — 
Hfld : 'That in artjbarge under section 180 of the 
Penal Code it must be expressly stated that the 
intention was to cause the public servant to 
use his lawful power to the injury of some 
person named.' 
Ilrld also : — 'That answers to questions are not 
in/onnation in the sense ot the 180th section.' 
PebLawkib, a. C, J :— The charge is defective. 
It sets forth no offence. It is neci saary in a charge 
in the 1st part of section 180 to state that the in- 
tention was to cause the public servant to use his 
lawful power to the injury of some person named. 
Here that is omitted : the intention charged is 
that the Korala should report to his superior. 

It was decided in an Indian case, Regina vs. 
Periaman (rep. 4. Madras p. 241 ; Starling p. 203) 
that it is not sufficient if the public servant misin- 
formed is only competent to pass on the 
information to his superior, but cannot act directly 
or immediately against the person inforoDed againsr. 
Maine throws some doubt on this deoisioi^ 
(Criminal Law 854), but he concedes that no offenoe 
is committedif the false information be given to 
some one who is under no legal obligation to take 
sny action on it, and such I think was the position 
of the Korala in this case. Be that as it may, the 
accused did not give information within the mean- 
ing of section 180. 

Information had been given to the Korala by 
Mirasa that Seoutambi had killed a cow without a 
license ; the Korala made enquiries and this accused 
said it was true, and that he himself went to buy 
beef and saw beef, but that he would not give evi- 
dence because Segutambi was his uncle. It is clear 
that the statement was not volunteered but wag 
made in answer to questions and that the intention 
of the accuaid was not to cause the Korala to use 
his power to the injury of Segu tambi, 



The Aratclli 6f Eaduwelo, who ' professed to 
have heard the conyersaHori, said that the Korala 
asked the accused how this happened, that the 
accused said that beef was sold to various parties, 
then thg Korala asked the accused if he saw the 
animal beinj^'k'illed. He said yes, bnt he gave no 
name,: . ' ' 

Now answers to questions do not seem to me 
to he information in the sense of the 180th section, 
but if it was information, was that information 
false? . ... . * 

My opinion is first that he did not give false 
information within the meaning of the 180th 
seotidn; second: that he did not give information 
with intent to cause the Korala to use his power 
to the injury of Segu tambi; third: that it was 
nob proved that the statements he made to the 
Ko ala were false. 

The conviction a^d sentence are set aside. 

18 th June, 1899. 

POLICE COUAT, TANGALLA. No. 12,976. 
K. Allis vs. a. K. Samel App0. 

Theft — Dishonest retention of stolen goods — Re- 
tainer must know the true owner to be guilty 
of this, otherwise his possession is not dis- 
honest because there is no intention to cause 
wrongful loss to any known person — False 
statement in accounting for possession of 
stolen article a sign of guilt. 
Held here : — " That retaining prapsrty knowing or 
having good reason to believe that the pro- 
perty was stolen is not enough to constitute 
an offence under section 394 of the Penal 
Code, but that such retention must be dis- 
honest." 
Held also : — " That if the owner of a stolen article 
be not know', the possession of it by a retainer 
is not dishonest, because there is no intention 
to cause wrongful loss to any known person.' 
Per LaweiB, a. C. J. :— "A bull belongin? to the 
complainant was stolen from hioi in 1894. In 
February 1899, the complainant claimed a bull in 
the accused's possession as the one stolen. The 
first question to be decided is whether the bull 
belongs to the complainant or to the accused. . . . 
In the coLfliot of evidence as to the ownership 
and brand marks 1 accept the verdict of the 
magistrate that the bull in qaes'ion is the one 
stolen from the complainaBt in 1894. 

Is the accused's conduct sulfiaient evidence that 
he retained the bull with guilty knowledge that 
it was stolen? 

He says that the bull hag for more than 4 years 
been in his possession : if that be fal«e, is that 
false statement a sign of guilt? 

He says the animal never bore 
the complainant's brand-marks and that they have 
not been altered ; if it bs true that there are tract e 
of the complainant's brand-marks and that it is 
certain that the brand-marks were altered, is that 
a sign of guilt ?. 

1 think thf se questions must be answered in the 
affirmative. Retaining property knowi -g or having 
good reason to believe that the property was stolen 
is not enough — the retention must be dishonest. 

If the retainer dops unc^ the true owner, then 
the retention is dishonest, because the retention is 
with the intention of.causirg wrongful Toss to that 
known Qwnjsr,- but if the owntr be not known, the 
possession, is not dishonest because tbeie is no in- 
tentioQ -to cause wrongful loss to ony known 
pfrson. 
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Here the magistrate hblds that the accused did 
know that the complainant's bull was stolen, 
because Appu, a relation of the accused's, 
was prosecuted for the theft, but the 
result of that prosecution was Appu'a 
acquittal, and though it is probable that the accus- 
ed knew f the proEeoution it is not certain that 
hediJ. 

The case is not free from doubt, but if I accept, 
as I do, the verdict of the Mag strate that the com- 
plainant's brand marks were obli crated when the 
bull was in the accused's poaaession I cannot but pre- 
sume that he knew whose brand-marks they were. 

The knowledge and dishonest intention of the 
accused have, I think, been sufSoieHtly established. 

I affirm." 

13th June, 1899. 
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91, DISTEIOT COURT, BATTIOALOA, 

No. 1,751. 

Sale of Goods Ordinance 1896 — G-enerio and 
specifio goods as distinguished in the 16th and 
17th Sections of this Ordinances — Specific 
goods as defined by the 59th Section — 'A gene- 
ric thing maybe a specific thine under the 
Ordinance' — Difference between an actual sale 
and an executory contract of sale — In a bar- 
gain and sale the property passes immediately 
to the buyer — Part II of the sale of goods 
Ordinance, Section 17, sub-settion 1 , 
Meld here : 'ihat a generic thing may be a speci- 
fic thing under the Ordinance :' (if nothing - 
more remains to be done than to collect the par- 
ticular parts of the generic thing for the pur- 
poses of easy delivery that is a speoifijthinij) 
Per Withers, J.:— "The plaintiflE in this 
action claima restitution from the defendant of 
seven carts and seven pairs of bulls which he says 
the def niant illegally took from his fosaeesion 
on the 19th of February, 1897, and has retained 
everaiace. The plaintiflE's ease is that' these'carts 
and bulls formed part of what is called a cart 
transport eettblishment which the ^defendant had 
Fold to the plaintiff on the month previous and 
had delivered to him as such purchaser on the very 
day of the alleged trespass, bat before the com- 
mission of it. 

On the 28 th January, 1897, the defendant and 
plaintiff signed a dooament containing these" 
words: — 'It is apreed between D.C. Kotalawala 
(defendantj" and 0. J. B. LeMesnrier (plaintiff), 
, both of Batticaloa, that D. 0. Kotalawala shall 
sell the whole of his cart transport establishment 
to C. J. R. LelVlesurier at a price to be agreed upon 
as follows : the said 0. J. K. L-iMesurier shall ap- 
point one appraiser and the said D. 0. Kotalawala 
another, and if the two cannot agree they shall 
call in a third and that the prica so decided upon 
shall be duly paid for the said cart establishment 
by the said 0. J. B. LeMesurier. A penalty of one 
thousand rupees to be paid by the party breaking 
this agreement to the other party.' 

This is the contract on whioh the plaintiff 
fomds' title to the carts and bulls. The first 
CLuestion that arises is whether this is a contract 
tor the sale of unascertained goods or whether it 
is « contract for the sale of specific or ascertained 
goods, or to put it in another way, whether it is 
a contract which comes within the provisions of 
the 16th section of the sale of Goods Ordinance 
of 1896, or whether it ia a contract which eomts 
under the 17th section of the Ordioanoe. 



'Speoifio goods' are defined in the 59fch section of 
the Ordinance as :— ' Goods identified and ae'reed 
upon at the time the contract of sale is made.' 

For the plaintiff it was argued that the expres- 
sion in the written contract : — ' The whole of his 
cart transport establishment' imports identity of 
and agreement on the subject matter -of 
the contract of purchase and sale. It does not 
matter, it was said, what the cart transport esta- 
blishment consisted of at the time. It was sold in 
its pntirety whatever it was. It it was not actually 
identified at the time of the contract the subject 
matter was identifiable at any given moment. 

Mr. Wendt, on the other hand, argued that the 
, expression ' cart transport (Establishment' was so 
wide and vague as to necessitate a subsequent 
identification of the subject-matter'. It remained 
for the parties to iscertain what it was they had 
agreed to sell and purchase : the contract therefore 
came under section 16 of the sale of goods Ordi- 
nance of 1896. 

I mast say that before I heard the matter dis- 
cussed it seemed to me difficult to regard such a 
thiner as a cart transport establishment as ' specific 
cnods'-i— hu t ixfter hearing the mattei thoroughly 
di«!u«s'id I hnve changed my mind. 

Though i(j seems strange, yet a sfenerio thiner 
may he a specific thing Older th> Ordinance: It 
nothiner more remains to be done than to collect ' 
the partioalar parts of the generic thinar for the 
pnrpoies of exsy delivery that is a specific thing. 
Take the presentcise. 

The subjeot-matter of the contract was - ' all the 
carts and cattle composing the defendant's trans- 
port eatab'ishment.' They might at the time have 
-i)e5n employed in various parte of the district, 
and to oillect them and bring them to one spot 
for the bayer'd oonve^nieace was a mere matter 
of time. 

The next important question is : 'What is the 
effect of this contract ? ' Did it amount to an 
actual sale or was it a mere executory agreement.? 
If the contract was a bargain and sale the property 
in the cart transport establishment passed imme- 
diately -to the buyer. Now part II. of the fale of 
goods Ordinance is where ve raaat look for an 
answer to this qiestion Section 17, sub-section 1 
enacts : — ' Where there is a contract for the sale 
of soecific or ascertained goods the property in 
them is > transferred to the bnyer at such time as 
the partfes to the contract intended it to be trans- 
ferred.' Sub-section 4 of that Section eniota that: 
'f )r the parpbae of ascortaining the intention of the 
parties regard shall be had to the terms of the 
contract, the conduct Ot thepirties^ and theoir- 
cumatancea of the case,' 

Ot course the firat place to whiph we must 
look for the intention of the parties is the contract 
itself. Now looking at the tf rms of this oontraet 
It sajs ' it is agreed between the parties that one 
shall sell to the other his cart transport establish- 
ment at a price to be fixed by two valuers appoint- 
ed by the pirties res reotively and by an umpire 
called in by the two valuers it they are unablis 
to agree.' 

It seems to me that the contract wa; intended 
lo be an executory one only and that it w«s not 
intended to pass the property instantly," 



Brownf, A. J, :— Agreed. 
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87. DISTRICT COURT, TANGALLA, No. 444. 

PreBcriptron of pioperty of the nature of a 
fidei-oommissum adversely against the cestvi- 
quetrast of the property, 
Sbi WITHISS, J.:—* * # # » » 

* * ♦ * 

Can property being of the nature of a fidei-com- 
missum be held adversely against the ^estui-^we- 
trwst of the property ?' I mnst say that I do not 
see why a third party having no oonneotion with 
the cestm-^ue-trust could not acquire right to such 
property under the 3rd section of the Pres,Cription 
Ordinance of 1871, 



Browse, A. J. :— 'Agreed.' 



14th June, ISSg-. 



75. DISTRICT COITRT, COLOMBO. 
(Int.) 79,987. 

Application under Section 58 of Ordinance 4 of 
1897. — Repeal of this Section by Ordinance 2 
of 1889, Section 3 — A purobaaer of property at 
an execution sale gains the debtor's right, 
title and interest at the date of the execution 
sale and not on the date of the Fisoal's con- 
veyance to him— 9 S, C. C. 36 and 92— a Court 
of first instance should decline to grant con- 
firmation of a sale when 10 years bad elapsed 
between sale held and application made. 
Per LaweiB, a. C. J. :—" This is an application 
made on the 17th March, 1899^, for an order on the 
Fiscal to execute a conve-anoe of land sold in 
execution on the 26th April, 1880. 

The application is made under Ordinance 4 of 
1867, Section 68 : that section was repealed by 
2 -of 1889, which came into- operation on the 1st 
August, 1890. 

The 3rd Section of the Ordinanee 2 of 1889 
directs that actions then pending sbftll be con- 
tinned under the provisions of the new OrdiDnnoe 
unless on reasonable cause shewn, the Court 
directs that the pending action shall be continued 
as if the Ordinance 2 of 1889 had not been passed. 
No direction by the Court for the continuaDce 
of the old procedure was made in this rase> 

In my opinion the Diatriet Court haJ no power 
to act under a sfction rf pealed more than 8 years 
ago — 1 would set aside the order sppeattd against. 
-, The defendant to have costs." 

Per Browse, A. J. .- — " Undonbtedly as a gene- 
ral rule lapse of time will not debar a p'aintiS 
purchaser at a Fisoal's sale from obtaining con- 
firmation under Ordinance i of 18S7, of the sale 
and issue of title to hitn, and if his delay be great 
and there is coDflicting evidence as to who has 
been in possession of the land for ten years past, 
the Court may ciutiously preserve the '■ stattts que 
ante' pending future litigation by deolining^ to 
give a writ of posaeesion. As I did in 88,773 D. C 
Colombo. 

But even in eneh a ease, if defendant were to 
sue, having the Fisoal's conveyance to him of the 
right, title, at d interest of the debtor, the ' imh-i ' 
of proof would in the new litigation be shifted to 
the debtor ; and because I considered a dilatory 
purchaser should not be so favoured I refused in 
90,085*»nd 82,132 D. 0. Colombo, to give a pur- 
chaser this advantage by confirming the sale so 
that he should obtain a Fisoal's conveyance which 
would give him oq paper the debtor's right, title, 
and interest certainly at the date of the execution 
sale (9 S. 0. C. 36 and 92), and possibly (it tl e 
decree has been exigible the debtor's right etc, as 
a mortgagor at the date when he executed the 
mortgage on which the action was brought) or 
even an earlier date. 



I consider a Court of first instance should de>- 
cline accordingly to grant confirmation of a sale 
when 10 years had elapsed between sales held, anS 
the application made." 

I2th June, 1899. 

80, DISTRICT COURT, BADULLA, No. 1,836. 

Contract of purchase and sale of lanr'. Does it 
contain an implied warranty of title ? 
Guarantee of free and undisturbed possession 
ouly (vacua possessio) implied. A vendor may 
speeially limit this guarantee. 

Held feere i that & contract of purchase and sale 
of land in Ceylon does not contain an implisct 
warranty of title. 

Per Withers, J.— "I am also of opinion that 
the judgment should be affirmed. My impression 
at the close of the argument was that the plaintiff 
had made a cheap and speculative puiohase of 
Andala watte. 1 say cheap beoause there is evidence 
that when he bought the land in 1894 it was 
worth five times what he gave for it, which was 
RIOO. I call it speculative because he was aware 
th^t Ratnal and her husband had been in pos- 
session of the land for some 12 years before he 
purchased it. With the knowled'je of this state of 
things be took a conveyance from the defendant 
which set out the vendor's sonroes of title going 
back no further than 1881 (to a Fiscars transfer) 
Br»d containing a special covenant that the vendor 
and his descendants would make no claim to the 
laTid and make no dispute. 

As the pi intifE was evicted bv third parties I 
do not see now he can succeed. It was argued that 
a contract of purchase and s»le of land in thir 
country contains an Implied warranty of title. 
That in my opinion is a mistake. Every such con- 
tract implies a guarantee of free and undisturbed 
possession {vaowa possession against ail the 
world. 

There la nothing,howeverf to prevent the vendor 
from specially limiting that guarantee. That is 
what the defendant has done in this case. He has 
said in efffct. — I will ouly f uarantee that neither 
1 nor my descendants shall interfere with yous 
possession and enjoyment of the land. It is true 
that defendant, or rather his attoiney, assisted the? 
plaintiff in his litigation with Ramai about the 
right to possess theland^but that was only just 
and fair that he should do so. But that did not 
amount to an acknowledgment that he was 
answerable for the acts of third parties." 

Per Lawrib, a. C, J. — " In my opinion the 
judgment should be affirmed for the reasons given 
by the learned District Judge." 

18th June, 1899. 

POLICE COURT MiTARA, No, 733, 
(Zn revision.') 
Order for payment of Crown costs. Requirements 
of the I»7th section of Ordinance 15 of 1898. 
Provisions of this section intended to be an 
enactment of the former requirement (3 N, L. 
R. 3) that complainant should be asked to 
shew cause why he should not be fined for in- 
stitution a vexatious complaint. This question 
should be always put and recorded. 

Held that before an order for payment of Crown 
costs is made under section 197 of the 
Criminal Procedure Code the tomplainane 
should be asked to shew cause against tht) 
makin/ of t{ie order. (Sab-Buction 3), 
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Pet Beowne, a.. J.— "The petitioner hag prayed 
a revision of the order wh reby he was ordered to 
pay a sum of B3 Crown coats- 

On referrlnar to the record I find that after 
hearing evidence on two oooasions the Magistrate 
gav&jadgment as follows : — 

U don't i>elieve a word of the evidence.' 

'I believe the complainant's injury is self-in- 
flicted.' 

' Accused acquitted.' 

' Complainant to pay E3 Crown costs,' 

It appears to me that the order is erroneous and 
should be revised. It does not comply with the 
requirements of section 197, New Criminal Pro- 
cedure Codrin that : 1, the complaint is not de- 
clarf d to be frivolous or vexatious; 2, There is no 
record whether or not complainant urg( d Bny 
objections aeait.st the orrif-r being made, nor of the 
reasons why i'. was- made. 

Send a copy of this order to the Magistrate with 
notice that ihe case will be heard in revision on 
the 28fh instant, when any remarks by him will 
be considered." 

21st June, 1899. 

" The provisions of section 197 (3) were very 
probably in'ended to be an enactment of the 
former requirement (3 N. L. B. 3) that complainant 
should be asked to shew cause why he should not 
be fined for iDStituting a vexations complaint, and 
I consider that this question should always be put 
and recorded tosrefber with its results, before- an 
order for payment of Crown costs is made. 

An ignorant villagier may not know he has a 
statutory right to object to the order bsing made. 
In the abaenca of such enquiry of him I am not 
preparf d to say that he may not have been pre- 
judiced. 

Howevr much complainant may have dcseryd 
to be (Sail' d upon to I'ay Crown oostB, I therefore 
consider it right to revise and sft aside the 
order even for thin trivial sum of R3 — to ciH at- 
tention to the procedure which should still obtain." 

29th June, 1899. 



CRIMINAL. 

POLICE COURT, PUSSELLAWA., No. 27,175 

G. D. Bbabazon r*. A. Heen Appu. 

Theft — Dishoneft retention — Rfoent possesaior — 
What requisites must be complied with before, 
on f-vidence of recent possession, a dishoneft 
retention can be presumed. 
Held : — '-That to presume a dishonest retention 
there must be proof of theft by another and 
of retention after the possessor knew ihat the 
thinea were stolen." 
Per Law BIB, A. C. J. : "The accused was 
charged with theft of tea plants, aid with dis- 
honestly retainfng them, The magistrate found 
the accused guilty of the latter offence. 

The evidence against the accused is of recent 
possession of stolen property. From the 
evidence adduced it is reasonable to presume 
theft rather thaa dishonestly receiving. 

It is impossible on evidence of recent posses- 
sion to presume a dishonest retention — there 
must be some proof of theft by another and of re- 
tention after the possessor kne* that the things 
were stolen, 

I v*ry the vardit to one under Seoont 368 
and affirm the sentence of Bs, 50 fine, 

7th July, 1899. 



POLICE OOITRT, GALLB, NO. 4,314. 

T. M, Ossen, (Sergeant Major of Police, Galle), 
va. 1, J. D, Amarasuriya ; 2, B, D. Perera. 
Offence under Section 69 of the Police Ordinance 
16 of 1865— A Police Magistrate has power 
to try this offence only if the Attorney-Gen- 
eral certifies thskt he is content that the of- 
fence may be prosecuted in the Police 
Court — By Section 11 of the new Criminal 
Procedure Code, 1898, and Section 98 of the 
Ordinance 16 uf 1865, 

Per Lawejb, a. C. J. — " This is _ a 
conviction for Rn offence under Section 
69 of the Ordinance 16 of 1865, 
pnni^hab'e by a fine not txoeeding £20 sterling. 

The Police Magistrate has power to try the 
offenoesummarily only if the Attorney General 
certifies that he is consent that the offence may be 
prosecuted in the Police Court (section 11 of the 
Criminal Procedure Code and section 98 of the 
Ordinance 16 of 1865.) There is no cretificate 
filed in the case. The Police Conrt had no jnrisiic- ■ 
tion. I aaa obliged to quash the proceedings." 

7th July, 1899. 

POLIOB G:)UaT KANDT, NO. 11,856. 

G. A. Ramsay vs. Muttayah Kangany. 
2, Vanderstraaten, 85 — notice to terminate 
an engagement— should it be computed from 
the day when such notice was received ?— 
The case of the acceptance of a contract not 
analogous— 8, S. C. C, 86, 

7/«Z(i.—' That notice by a Kangany to termina'n 
an engagement with a Superintendent of an 
eetate must be computed from the time whee 
such notice reaches theSn^rintendpnt, and 
not from the date of its being posted." 
Per Bbownb, A. P. J : "I see no reason to think 

that the Magistrate has come to an erroneous 

deci-sion. 

The Appellant Kangany'a name was on theoheck 
roll and there had been no cessation of the system 
of employment (as in 2, Vanderstraaten'a reports, 
85 ) whereby he could earn wagea for personal 
ervices in the field in addition to the head money 
Bor the coolies working. 

No authority was submitted to me to shew that 
notice to terminate an engagement should be com- 
puted from the date of its being posted, and not 
from the date when it was received. I consider 
that the case of the acceptance of a contract is not 
analogous. In the latter case the proposer would 
have before him the possibility of acceptance and 
could provide for the fulfilment of the contract 
in the event of that contingency. 

But the Superintendent U entitled to 
have a full month's time wherein to en- 
gage other labourers ia place of those 
desiring to leave, and he would not have it ' 
if the notice were delayed in reaching; him or 
never reached him at all, and yet it were fobe held 
that the month should be computed from the date 
of ita being sent off to him by post or otherwise. 

I hold a contract of service was sufficiently 
proved— the cases in 8, S. C. 0. 86, . were possibly 
thoaa in which the original employer was still in 
chief charge of the estate. " 

3rd July, 1899. 
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POLICE COURT, MATAEA, No. 1,024. 

C. Wilkina (Inspector of Police) vs. B. Seadoris 
alias Baby,, and others. Ofiences under the 
gaming ordinance 7 of 1889-^Under what 
circumstances a warrant of entry can be 
granted by a Magistrate — An affidavit only not a 
sufficient ground for Jsauing a warrant — N&men- 
elature of Ordinance to be followed in describing 
offence — What must be proved to establish a 
charge of 'gaming. — The provi^ona of the Ordi- 
nance enacted to prevent private houses being 
rashly entered. 

Per Browne A, J.: "It is clear that the initia- 
tory proceedings which were professed to be taken 
under section 7 of Ordinance 7 of 1889^ were entire- 
ly irregular and that the house in quf stion of the 
lat accused was not duly entered with authority 
under the provisions of the Ordinance. , 

.The warrant can be granted by the Magistrate 
only when he is satisfied by written information 
on oath and after any further enquiry which 'be 
may think necefsary that there is good reason to 
believe (',«. for him to believe) that a p'aoe ia 
kept or used as a common gaming place. Soch 
belief must be founded on facts proved to him — 
not 3S here on affidavit stating only that ^credible 
information has reached me that the houses (of 
5 different persons by name) are used as places 
for common gaming.' 

If the Ordinance had sanctioned the issue of 
warrant upon some person stating his belief snch 
affidavit might sufflcp, though I consider (I) it 
should state the grounds of belief and 
(2) against each separate owner or user of the honap 

But in my judgment the Magistrate must have 
facts laid before him and form his cwn belief and 
explicitly rccor^.that he is satisfied that fie house 
is so kept or used, This procedure was in every 
way not carried out here. 

Again throngout all the evidence here the 
■n>ord ' gamble' has been nsed instead of ' game' or 
'gamed.' 

Under these circumstancs, the prcsumptioo 
created hv Section 10 did not ariee and no atten- 
tion can b3 paid to ocnrrenees of a date earlier 
than th^ night in qu stion unless those ocenrren- 
ces are specifically de'ailed. In the present in- 
stance it would have to be proved that a game 
was played for a stakp either in any place to which 
the public hadlopal access, or even in a place which 
was kept or used for that purpose to which the 
public had acotsi with or without payment — and 
for the latter purpose it woaid have to be proved 
that the acts were committed and the access 
existed on so many previous ocoisions that the 
habitude was reasonably inferable therefrOm. 

The evidence as to oocn ences previous ts>thi 
niffht in question is an vtry vague and unspeoifii 
th'it this habitude has in my judgment not been 
estehHshed. 

I cannot see that there should be any such diffi- 
culty as the iWagistrate in a quasifxousatory tone 
noitep, in liying information and obtaining, a 
warrant if on'y the warrant were promptly en* 
forc'd. The provisions of the Ordinance were 
elearly (naoted tn f revfnt private houses being 
?ftph'y entered,//;, incases where access to the 
P'lblic did not 'prima jar 'w'' exist. 

1. therefore set aside the conviction, 

ard.Tu'y, 1890. 



POLICE COURT, AVISAWBLA, No. 2,820i 

K. A. Sidappu vs. 1, N. Bandalahamy ; 2, D.' V. 
Samel Appn. 

Analogy of Section 440, Criminal Procedure Coda 
1898, and Section 12 of Ordinance » of 1895 — 
Case in Tambyah's reports p. 1. ^ , 

Held : — "That a. Magistrate investigating a charge- 
of mischief by fire to a boaee is not a ''Court," 
and cannot therefore punish summarily false 
evidence given in proceedings before him. 
Per Bbowse, A. J. : "Set aside. Section 
440, Criminal Procednce Code (new) is 
expressed in the same words as Section 12 of Or- 
dinance 9 of 1895, and I am concluded by the 
authority of the decision in Tambyah'a reports p. 1 
that 'a Police Magistrate investigating a charge of 
mischief by fire to a house is not a "Court" wha 
can punish summarily false evidence given ia 
proceedings before him." 

3rd July, 1899. 



I.— CRIMINAL. 

DISTBiOT COURT, RATNAPURA, No. 540'. 

Giving false evidence in a judicial proceeding — 
section 12 of Ordinance 9 of 1895 and section 
188 of the Penal Code — 'To charge the accused 
with false depositions in- the lump is on the 
face of it erroneous;' Wholesale conviction of 
. this kind never contemplated by Ordinance 9' 
of 1895, II., N. L. R, p. 74. 

Held here : — 'That punishment under section 12: 
(1) of 9 of 1895 should not be nsed in cases- 
where there is a cocfiiot of testimony — Kind- 
of case for a summary trial described. Where 
there is a conflict -of evidence, the Magistrate , 
or Judge should send record to the Attorney- 
General or proceed under clause 4 of seption 1? 
of 9 of 1895. 

Held here : — 'That a summary trial on a charge- 
under section 188 of the Penal Code should not 
be admitte'l if there is a conilLct of testimony. 
(Where there is a conflict of evidence 
theMegiatiate or Judge should in liei* 
of exercising the. power of inflicting 
summary punishment transmit the record of 
the proceedings to .the Attorney-General, or 
proceed in the manner pointed out by clause 4 
of section 12 of Ordinance 9 of 1895.) ; 
Per WiTHEBS, J.: "In this case two witness! s- 
for the prosecution, one being the principal wit- 
ness,, have been convicted by the I>iatriot Judge 
summarily under Section 12 of Ordii/ance 9 of 
1895 of giving false evidence in a jadicial pro- 
ceeding within the meaning of Seotirn 188 of the 
Ceylon Penal Code. This was a criminal judicial 
proceeding before the District Judge. Two men bad- 
been put on their trial for house-breaking with 
in'eni; to commit theft. It wis during this trial 
that the witness's gave the evidence which, in- 
the opinioo of the District Judge, waa false within 
the meaning of section 188 of the Penal, Cudd, 
Bach »iines3 was examined u^on affirmation and' 
was cross -pxamined. 'Thfit statements were not 
contradictory and the witnesses corroborated 
each other. Eventuallv, however, the accused 
were acquitted of the offence of which they bad 
been indicted, and after the trial waa over the 
District Judge called upon the complainant 
Punchiap'pnhamy and his witness Karamanisa '■ to 
shew cause why they .should not be summarily 
sentenced for sivinc false evidence in this cn".p,- 
romelv, ^7i,e ujJwIc of fli.f.li' deiHisithmx, under section. 
12 of Ordinance of 1895, 
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Now, to begin with, to oharge them with false 
depoBitiQng in the Inmp is on the face of it erro- 
nepuB. It cannot be snppoaed that every dislinot 
statement made by either of these witnesses was 
falce to his knowledge. For instance Pnnohi- 
appuhami is afl^rmed and states as follows : — " I 
am a Sinhalese man seventeen years of age. I am 
a trader and live at Kanuana." Thi sa are fonr 
distinct statements contained in the dnposition 
the whole of which ia impeached aa false. The 
Magistrate shonld have selected from the deposi- 
tion of each witness the particular statement or 
statements which he believed to be tuhe within 
the purview of section 188 of the Prnal Code, 

The Ordinance under which they have been 

convicted never coatemplated a wholesa'e convic- 
tion of this kind. Bat I wilt assume that both 
these witnesses deliberately gave false evidence in 
their respectivedepositions on the facts relating to 
the offence of which the accused were committed 
for trialrf That is not the kind of case which the 
Legislature intended that Police Magistrates and 
District Judges should summarily try. 

The leading case on this subject is Andris vs. 
Jnanis (.P. 0., Galle, 20 984) reported in II, N. L. 
R., page 74. It was there held in effect by the 
Full Court that punishment under clause 1 of 
Section 12 of Ordioauce 9 of 1895 should only be 
used in oases where it is clear on the face of the 
proceedings that the witnesses have been guilty 
of wilfully giving false evidence, and not in cases 
where there is a conflict of testimoay. 

The kind of case for a summary trial like this 
is either where a statement is on the face of the 
witnesbe's deposition a false one or wherd it is 
shewn to be false by a contradictory 
statement of the same witness in the course of a 
previous judicial proceeding relating to the same 
matter. 

Where there is a conflict of evidence as in this 
case then the magistrate or judge should in lieu 
of exercising the power of inflicting summary 
punishment transmit the record of the proceed- 
ings to the Attorney-G-eneral or proceed in the 
manner ] ointed ont by clause 4 of Section 12 of 9 
of 189.5. This case comt s within the principle of 
the leading case to which I referred. 

I therefore set aaile the conviction of Punchi- 
appuhami and Karamanisa," 

12th July, 1899, 

338, POLICE COURT, KALUTAEA, NO, 7,270- 

Conviction on admission of accused — Section 
335 (c) of the New Criminal Procedure Code 
— Si=ction 188 of the same code requires the 
nnqnalififld admission of guilt to be taken 
down in the exact words used — section 180 (2) 
very oppressive in the powers it confers — 
Importance of the provision in Section 190 — 
jndgmenta'of Magistrates rendered nugatory if 
the verdict is not forthwith delivered. 

Held here : 'that to warrant a conviction 
under section 188 (1) of the Criminal Pro- 
cedure Code of 1898, the statement of the 
accused must be taken down in the words 
used by them,' 

Per WlTHBKS J — "The accused in this case have 
been convicted of two offences (1) an offence un- 
der the forest Ordinance, and (2) an offence cf 
theft under the P^nal Code. They have been 
convicted on their own admissions and sentenced 
to undergo 3 months' rigorous imprisonment. The 
case has been treated as if there was no appeal of 
right from the convictions, and ander section 340 
(2) of the Criminal Procedure Code the aOonsedV 



proctor certified that there was a fit qnestion of 
law for adjudication by this Conrt. It has. been 
treated as a case coming nnder section 33S (o), 
which enacts as follows : 'there shall he no appeal 
from a conviction, Where an accused has nnder 
section 188 made an un^aalifled admission of his 
guilt and been oonvioted by a Police Conrt.' 

Bat as the appellant's couclael pointed 
out the accused have not been properly 
convicted nnder section 188. Subsection 1 of 
section 188 enacts that 'if the accused upon being 
asked if he has any cause to shew why he should 
not be convicted makes a statement which amounts 
to an unqualified admission that he is gnilty of 
the offence ot which he is accused, his statement 
shall be leeorded as nearly as possible in the words 
used by him.' 

Now in this case the statements of the accused 
were not taken down in the words used by them or 
in words which purport to be an exact translation 
of what was stated by them. So it cannot be 
said that they made an unqualified admission of 
their guilt, 

Mr. Loos, for the Crown, rightly pointed ont that 
it was in the case of unqualifi'^d admissions only 
that the exact words should be taken down or re- 
corded. Be argued that the Magistrate convicted 
the accused on their qnalifi-^d admissions and the 
evidence of the Police Officer Don Aberan. But 
that is not the Mtkgistrate's fludiog, for these are 
the Magistrate's. own words : 'I think that both 
the accused on, their own admission are guilty of 
both the offences charged in the plaint', etc' 

On this point I should like to say that it is only 
fair to an accused to record as nearly as poE'Sible 
in his own words his qualified admissions, as well 
as his unqualified admissions. 

The question of law certified to by the accuseds' 
counsel is not a Bound one in my opinion, I refer 
to the point taken in the petition of appeal that 
it was not competent for the Assistant G-overn- 
ment Agent to combine in one charge an offenoe 
against the Forest Ordinance and an offence under 
the Penal Code. Bat Section 180 (2) of the Cri- 
minal Procedure Code permits a person acoassd to 
b9 charged with and tried at one trial for more 
thin one offence, if the acts alleged constitute an 
off<;nce falling within two or more separate defi- 
nitions of any law in force for the time being by 
which offences are defined or punished. 

I must say I think it very oppressive to nnite 
the two offences. In India the practice of prose- 
cuting a forest offauce under the Penal Code has 
been more than once condemned. Sere we have 
the two proseoations combined and the accused 
run the risk of receiving double punishment. 

Another point was taken in Appeal that the 
Magistrate's judgment was of no effect because it 
had not bsen/ort/iwit/t recorded as required by 
Section 190 of the Criminal Procedure Cad«. This 
is a very important provision in the new code and 
Magistrates must be very careful to act up to it. 
Fornon-oompliance with its Provisions renders 
their jddgments nugatory and necessitates a new 
trial, 

As I have obsi^rved before, it was no donbt in- 
tended that the Magistrate should not take the 
case home to consider. He shonld give his ver- 
dict on the facts the same day before leaving hia 
Conrt, The santence might be properly left for 
oonsideration in a particular case. However the 
Maf(istralte in this case seems to have called for 
farther evidence nnder that same sectioo, though 
his evidence was critio'zed as inadmis-ible. 
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I Bet asUe the juderment and rffmit the oase 
tot further trial. There shoald be addi- 
tiooal evidence of the property being 
crown property and there should be evidence 
of the Icoatity from which plumbago was 
taken not being included in a reserved, or village 
forest. 

This last-mentioned matter relates only to the 
charere of a breach of the forest regulations. If 
this is the first offence ot the kind 1 hope the 
magistrate will take that into consideration should 
he arrive at the same verdict at the eondnsion of 
the 2ad trial." 

l»th July, 189^. 



II Civil. 
COURT OF BEQUESIS, PANADTTBA, 
No, 2,619. 
Contract law. Section 92 of the Evidence Or- 
dinance. — Does this section prevent a defen- 
dant from proving that a document, eas facie 
a conveyance, has been treated as a security 
only. 2. — Intention of parties the chief in- 
gredient in contracts. (Pothier section 91), 
Law of Estoppel as applied to contracts. 
Per WiTHEEs, J : "I think that the Commis- 
sioner's judgmtnt is right. Two Calcutta cases 
were cited to me an an authority that there is 
nothing in 6e6tion 93 of our Evidence Act to p'e- 
vent a defendant pleading circumstances which go 
to show that a document, ' ex faoie ' a conveyance, 
has been treated by the parties to it as a security 
and not as an out and out sale. In these cases 
evidence was adduotd with the object of proving- 
that plaintiff in sueiug on the contract as a con- 
veyance was guilly of fraud, for he knew that jhe 
contract was intended to operate as a security, 
and had acted »s one fully cognisant of that in 
tention. 

I do not see how the principle of those cases 
applies to the present case. The contract of hire 
and lease purported to let to the defendants the 
entire land, but it is urged that the circumstances 
of the actual tenure of the land and of the agree- 
ment which followed within a few days ot the 
contract, shewed that the lease was intended to 
operate from the first as a lease of an undivided 
moiety of the premises and no more, and to ola'.m 
now to treat it as a leace of the entire land is a 
fraud on the part of the plaintiff. It is said that 
he is estopped by hia own conduct from sueing 
on the contract as a contract to let the whole 

lard. 

Perhaps it is more correct to say that the fiTots 
of tbis case are not such that the principle can be 
applied to ihem. It seems that the defendants 
were living in the land at the time the contract of 
\ lease was maiie. A few days after the contract 
was signed and delivered, one James Fernando 
protested against the defendants enioying more 
than one_half of the Und. 

What hia ground of claim to one half for him- 
cislf was does not clearly appear evidence was given 
to the effect that a relative by marriage of the 
plaintiff proposed to settle the dispute, that he in- 
duofd the defendants to be content with half of 
the land and the plaintiff to be content with half 
the rent which had been' paid in advance, and that 
the plaintiff to confirm this agreem«nt handed the 
document of lease to this relative, who indeed pro- 
duced it at the trial. Had the plaintiff admitted 
that he was entitled to only h»U of the ' premises 
and that Jaaies Fernaudo was entitled to the other 
half, much might be said for this defence by way 
cf ixceptioD. 



To admit this evidence here would, in my opinion,, 
be to defeat the provisions- of section ^ sub-sec- 
tion 4 of oar Evidence Act, In my opinion, no 
caceof fraud or mistake has been made out. 

The defendants knew very well what they were 
doing and they were just as much or as 
little acq.nainted with James Fernando's 
pretensions as the plaintiff was. If 
they were not originally put into complete pos- 
Bessjon of the premises, as was urgett on their be- 
half, it was open to them to have the contract of 
case cancelled. If on the other hand they were 
disturbed in their possession by James Fernando, 
it was open to them to sue James Fernando, and 
to obtain a judgment of eviction against him." 

26th June 1899. 



CIVIL. 



651, COURT OF REQUESTS, iM4TARA. 
No. 719, 

Administration of the estate of s deceased person 
— Powers and duties of administrator — Aa 
heir at law cannot, without as-!ent of the ad- 
ministrator, keep a part of the estate before 
final distributinu. 
Pbb Withebs, J : — " No one appeared to sup- 
port the judgment in this case which, in my opi- 
nion, is erroneous." 

It is idle for defendant to assert that he can 
hold the late Nactchia'e share in Bandarewatte 
against the plaintiff, who is the a'lministrator of 
her estate, A part of the administration of an 
estate, consists in distributing the property^ among 
the heirs at-law after the claim!! against the 
estate have been satisfied, and the debts due to the 
estate have been called in. The administrator is 
acconutable to the heirs at law for the rents and 
profits of the immoveable estate up to the time of 
final distribution, and by no possibility 
can one of the heirs-at-law be allowed to keep 
a part of the estate without the assent of the 
administrator. 

If the time has come for distribution and the 
administrator does not do his duty, the heirs at 
law can compel liim to assign to them their shares 
if he refuses or neglects to do so after demand 
duly made. 

It will be declared that the plaintiff as adminisr 
trator of thcideceased Nactchia is entitled to the 
possession of the l-6thshare of Bindara watte and 
the defendant must give up possession of that 
share. If it is true that nothing now remains, bat 
to distribute the estate among the heirs-at-law, 
then the administrator's duty is at onoe to close 
the administration by assigiung to the heirs-at-law 
their respective interests in the deceased's estate. 
The judgment of the Court below must be set 
aside, and this judgment must take its place," 
10th May, 1899. 

10, COURT OF REQUESTS, NUWARA 

BLIYA, 1909. 

Presoriptiou of debts— 3, C, L, R. 92— 
' Proof of the naked fact of payment of a 
sum of money is not proof of a part-payment' 
— Parc-payment must be accompanied by 
an acknowledgment of the debt and a pro- 
mibe to pay the balance tg prevent the opera- 
tion of Ordinance 22 of 1871— V, S. C, 0.; 62. 
Per WiTHBBS, J— "The Commissioner in this 
case has I think misconstrued the judgment of 
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the Acting; Chief Justice in Murnguplllni vs 
Mattel hsnm reported ia 3 G. L, R. 92. What 
the Aoting: Chief Justice said wae, — ' he proof 
of the naki'd fact of payment of a sum of mo' ey 
ia not proof of a part-payment' la anot.hfr 
part of his jadsment he says: — ' Part-paymeat 
of a debt will not take the case oat of the statute 
nnUsathac payment is made noder oironmstan- 
0P8 from which an aoknowledgment of the debt 
and a promise to oay the balance may reason- 
ably be implied,' 

Tbe plaintiff has provea in tms case' 
and he has not been coDtradioted by the 
defendant, that the payments mide to bim by 
the defendant were on account of the existini; 
debt for sfoods sold and delivered from time to 
time. The plaintiff put in his account particulars 
and swore to tbe truth of them. l?hey were 
not gainsaid, and they show other payments pre- 
vious to the two specifically sworn to by the plain- 
tiff. 

The present case ia, I think, really eroverned by 
S. P. L, Sathappa Coetty -eg K, P. -M. Ramen Chel- 
ty, reported in 5. S. C. 0. 62, in which De Wet, 
Acting Chief Justice, presided, aod Clarence, J., sat 
with him, la that case Clarence, J ,deliverei a 
considered judarneot ia which the A. 0, J. con- 
currdil. The effect of that judgment was shortly 
this : — ' Part payment of a debt prevents tbe Sta- 
tutory Bar from attachin ? under section 13 of 
Ordinance 22 of 1871, but it is inpumbent in a case 
of the kind for tbe plaintiff to prove that the part- 
payment was made on account of the deb!: sued for.' 
It seenn to me that the pisiutiff has complied 
with those conditions. Judgment will therefore 
be set aside and judgment entered for plaintiff." 

11th May, 1899. 



eu, COURT OF REQUESTS 
NUWABA BLIYA, 1790 
Animals or chattels ' damage feasant. — Eight 

of retention restricted to animals or 
chatties not in the actual ' poHsessiou or 
use or under the personal care of some 
human bf'ine — English law on the point 
ruling in Ceylon, 

Held here : "That the Ens'lish law on the subject 
of animals or chatties "damage feasant " is also 
the Ceylon law on the subject." 
Per Lawbib, A. 0. J. ; "In my opinion the de- 
fendant had DO right to retain the cart. The 
ri^ht of retention of animals or chattels 'damage 
feasant ' is restricted to animals or chattels not in 
the actual possession or use or under the personal 
care of some human being. 

Here the oirt was in charge of the driver, 
I take the English law on this point to be the 
law of Caylon, I have not been referred to any 
Roman-Dutch law different from EagHeh law. 

I am unable to appreciate tbe Commissioner's 
assessment of damages, I. do not see why ha 
gives R3 up to a certain date and 50 cents after 
that date. 

I understand that the bulls and the cart were 
not detained, but only the cart worth at most R.50. 
I think the damages given for the latter period 
were sufficient. I reduce the damages to 50 cents 
a day for 41 days (from 24th June to 9tb August) 
/. «., R20'50. The plaintiff to have his costs in thj ■ 
Court below and no costs in appeal. 

15th May, 1899. 



644, COURT OF REQUESTS, MATAIiB, 
2,944, 

Un jreoddented cla'm — Action to recover from the 
administrator of a decensed person's estate 
board and lodgin r of children of deoea"ed — the 
proper person to be sued for mainteaaDC*- of 
deceased's children is the duly appointed 
guardian of the minora' persons, and the pr i- 
per person to pay the maintenance is the 
guardian of the minora' estate. 

Held : 'That an adfninis'rator of a deoeased Per- 
sia's estate is not liablH for the payment of 
the board and lodgini? of the deceased's minor 
children. 

Per Withers, J. : "I do not fei how this judg- 
ment can s'aad. The plaintiff's c aim is, as far as 
I am aware, unprecedented. He seeks to reouver 
from the administrator of a dtoeased 
person's estate the sum of R75 for the 
board and lodging of two of the minor 
children of the deoeased person. In sup- 
port of this claim the plaintiff ia called. He 
says that these 2 children not being satisfied (I 
suppose with the treatment which they received 
from the Ist defendant) left the custoiy of the 
first defendant and came to' live with the 
plaintiff. They were brought to his place, siys 
the plaintiff, by their aunt. Whether or not this 
lady made herself responsible for their board and 
lodging I do not know, , 

Why the estate should be made to pay for their 
maintenaace I am quite at a loss to uaderstaad. I 
gather from these proceedings that no one has 
been appointed guardian of tbe person of the 
minora or of the property which they derive 
from the deceased's estate. I should have thought 
the proper person to have asked for maiatenanca 
would be the lawful guardian of the minor's per- 
son and the proper person to pay the m»int> nance 
would ba the duly appointed guardian of the 
minor's es' ate. 

He has clearly no cause of action 
against the almmistrator of the deceased's 
e^itate and this judgment: mus!: hi reversed and the 
action dismissed." 

8th May, 1899, 

610. COURT OP REQUESTS MATARA 451 

Distinction between a mortgagee's action under 
section 247 of the Civil Procedure code and 
his commm law hypothecary action — the 
Supreme Court has allowed a 247 action to 
be treated as a hypothecary action if the 
plaint discloses a eause of action of the latter 
kind. — 

Per WiTHEBS J : " This appeal in my opinion is 
entitled to succee . The additotiarcommi sioner 
was probably not aware of recent judgments of 
the court which, while recognising the difference' 
between a mortgagee's action under section 247' 
of the C. P. C. and his common law h;ypothpcary 
action, bis allowed a 247 action to fre treated as a 
hyposhecary actioa if the plaint disolos'is a cause 
of action of the latter kind. Subject of course to 
the proof of the subsistence of the debt and of the 
mortgage contract and decree 

The 10th para of the plaint looks a? 
if the plaintiff was relying on his 
alternative <:ight, though he omits to mention his 
alternative. remedy. 
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I underBtaDd his case to be this :— Notwith- 
itanding the defendant's conveyances my exeon- 
tion debtor is still the le^al owner of the mort' 
gaeeA premises and they are liable to be sold in 
satiefaoMon of my decree. On the other hand if 
the defendant is held to be the legal owner of the 
premiseb so that they cannot be reached by my 
decree, then I ask the Court Oonrt to declare that 
I have a subaistingr debt which ia eecared by the 
mortgage of the premiees and I a»k those pre- 
mises to be sold, nnlesa the defendant chooses to 
redeem them by satisfying my debt. 

The case mnst go back for trial, as an alternative 
action nnder section 247 and a common law hypo- 
theoary action." 

2nd Hay, 1899. 

I.— CIVIL. 



146. DISTRICT COURT, TANGALLA, 
No. 464. 
Disposition by the hasband of property in com- 
munity by way of mortgage to secure debt con- 
tracted by him — Its effect to bind the child 
of the marriage — Until the children adiate 
the inheritance from the snrvivin? parent, 
such parent may lawfully deal with the pro- 
perty in community — 2 N. L. R. p 26. The 
husband has the free disposal of property in 
community — Distinction between special mort- 
gage and nsufrnctnary mortgage — Improper 
designation of things by District Judge. 
Per Lawbib, A. C. J.— "I understand that it is 
proved that during community the husband con- 
tracted debt and as security mortgaged the land 
in qnestinn which was in community. 

The Distrtiot Judge danbta whether thia mort- 
gage is availing against tbe defendant, 
who is a child of the marriage, and 
he remarks that the defendant waa then not 
more than 6 or 8 years old. 

The District Judge says it is not show that the 
mortgage created a valid hypothec on the defen- 
dant's mothei^'s estate, or that he since his msjo- 
tity tacitly acquiesced in it for the prescriptive 
period. 

This is quite wrong, for the hasbmd had right 
to mortgage the property in commnnity, not only 
his own half, but the whole. The children of the 
mairiasfC had no right in the property in oommu- 
aify until the death of one or other of the parents. 
It ia immaterial whether the defendant waa 8 
ytars old or was of full age at the date of the 
mortgage : his consent was not necessary. The 
defendant on the death of his mother succeeded to 
her half of the estate aa it then atood encumbered 
by a mortgage granted by his father. 

It was not necessary that he choold sequiesce in 
the mortgage, It was a burden on the estate to 
which he succeeded. 

The District Judge says that the purchase in 
1888 waa on a flsoars 'oertificatp,* that the title 
has not been perfected by a 'proper transfer.' I do 
not understand this. 'Tiia plaintiff filed a fiscal's 
conve) ance in the usual form, I do not know why 
the judge calla it a 'certificate,' or why he denies 
that it is a 'proper transfer.' 

The judge lays much stre^B on the possession of 
the land between the date of the mortgage in 1859 
and the sale in execution on the mortgage decree 
in 1888. I am unable to seethe importance of that; 
granted that the property mortgaged remained in 
the possession of the mortgagor and his eon, it 
cannot be said that they prescribed against the 
mortgagee, or that the action on the mortgage 
fell under the limitation of the prescription ordi- 
nance. 



The reasons given by the District Judge for dis- 
missing the action seem to me wrong. 

The appellant's counsel nrged that when the 
mortgagee bronght his action in the mortgaga 
bond after the death of the wife, he should have 
made the wife's heirs parties, and that as he got a 
decree only against the father of the mortgagor, 
the ohild of the marriage was not bound by that 
decree and could suocessfnlly resist possession 
being given to the purchaser in execution, I can- 
not sustain that argument. Until the children of 
the_ marriage adiate the inheritance from 
their mother and have a specified portion 
allotted to tbem, the property formerly in com- 
munity may lawjfnlly be dealt with by' the sur- 
viving parent, to satisfy the debts contracted 
during the community. He does not require the 
consent of the children of the marriage. The 
decision reported in 2 N. L. R. p 26 ia an illustra- 
tion of thia. If the surviving parent can alienate 
or encumber to pay debta due by the community, 
if he be the proper person to collect all the debta 
due to the community, it follows that he is the 
proper person to be sued on a mortgage bond exe- 
cuted by himself during the community over the 
estate then nnder his control and management. 

In my opinion the judgment must be s^t aside 
and a decree entered for the plaintiff with cost^." 

Per WlTHBBB, J— " As we are revesing the 
judgment of the Court below I feel bound to add a 
few words. 

In the first plaoe, the District Ju'^ge seems to 
think that the plaintiff's paper title is not sufficient 
to support his claim to be declared the owner of 
the entire premises. He observes in his judgment 
that the plaintiff's purchase in 1888 was on a fia- 
cal'a certificate, and that his title has not been per- 
fected by a proper transfer. I confess I do not 
nuderstand what the District Judge means by this. 
The plaintiff produces his title deed. This purports 
to be a conveyance by the Fiscal to him in pur- 
suance of an order of Court (see document 1819, 
marked letter B, p 26). I am not aware that the 
words 'certificate' or 'transfer' occur in the Ordi- 
nance 4 of 1867 or in the Civil Procedure Code. 
What the Fiscal executes ia properly described aa 
a conveyance. This is what document letter B 
purports to be. 

In the 2nd place the District Judge seems to 
think that the mortgage which merged in the 
decree under which the premises were sold and 
bought by the plaintiff was not binding on the 
infant child of the parents in whose lifetime the 
mortgage was made by the father to secure a 
debt inoarrcd by him. The defendant's parents 
were married in community and the husband had 
the free disposal of the common estate. His act 
bound his wife and 'a fortiori' his child, who could 
have no interest in the estate while his .parents 
wrre alive. 

Then the District Judge seems to confound a 
special mortgage with a usufruoniary mortgage. 
A special hypothec without any other words does 
not give the mortgagee the right to possess the 
1 ands in lien of interest. 

Then the District .Tndge seems to think 
hat the defendant has been in possession of his 
share unaff^eoted by the mortgage decree and this 
was the point pressed npon us at the argament. 
It was urged that aa the son was no party to the 
deoree, to the moiety of which he socoeeded 
on the death of his mother, he was not affected 
by that deoree. But the defendant succeeded to 
his mother's estate subject to the debts incurred 
by her husband in her lifetime. This was such a 
debt. 
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stress was laid on the faot that at thejndioial sale 
n 1888 the defendant claimed his i ~)< hare, before 
the Fiscal and the claim was allowed. The so-called 
allowance of claim does not seem to have inter- 
fered with the sale. What the defendant mi^ht 
have done perhaps was to redeem hia share of the 
premises, by paying a moiety of the judgment debt. 

It was farther urged that the defendant was in 
the same position bu a third party who acquires 
land snbjeot to a hypothec and that as he was in 
possession of his share he ought to have been made 
a party to the mortgage action.. But at that time 
the common estate had not been divided, and he 
was not in exclusive possession of his 
maternal share, nor had he taken out 
letters of administration to his mother's 
estate. There was no neoeesity or occasion to 
join him (the defendant) in the mortgage action. 

Judgment must be given for the plaintiff." 

3rd July, 1899. 



COURT OF REQUESTS, KANDY, 
No. 7,726. 

Proceedings under section 13 of the Oaths Ordi- 
nance 9 of 1895 — Giving false evidence in a 
judicial proceeding— 2 N. L R. 74 — Section 440 
of Ordinance 15 of 1898 applies only to judicial 
proceedings in criminal oases. 
Per Bkownb, A. P. J. — "In this civil action the 
CommiFsione r had power to tako proceedings under 
section 12 of the Oaths Ordinance, No. 9 of 1895, 
and to charge the appellant with giving false 
evidence in this action specifying the words parti- 
cularly and giving him an opportunity of expla- 
nation (2 N. L. K. 74). He had power to do so 
under section 12 of the Oaths Ordinance only and 
not under section 440 of the Criminal Procedure 
Cede, which gives him lika power only in any judi- 
cial proceedings under that code. 

He therefore was wrong in charging him with 
committing an offence punishable under section 440, 
Criminal Prncednre Code, and in enlisting the pro- 
ceedings as in the Police Court. 

Now the power given him so to punish for 
false evidence is exercisable by him when it is 
held tobe false in the opinion of the Court before 
which the judicial proceeding was held, and can 
and should be exercised summarily by him, allow- 
ing the accused, of course, an opportunity for 
explanation 

* * # Jt! »> 

28th July, 1899. 



II.— CRIMINAL. 

371, POLICE COURT, BATTIOALOA, 
No. l.<?,801. 

Offence under section 85 of the Police Ordi' 
nance of 1865 — Certificate by lawyer as to fit" 
ness of question for adjudication by Sup' 
reme Court, section 340 of the Criminal 
Prooedare Code. 
Held: That arguments in the Supreme Court (in 
appeal) can be adduced only on matters of 
law stated in the petition of appeal section) 
310 Cr, P. C.(2) ). 
Per Withers, J. — "This appeal must be dis- 
missed. The accused was convicted of 
an offence under section 85 of the Police 
Ordinance of 1865, and sentenced to 
pay a fine of RIO. The magistrate refused leave 
to appeal, but the petition of appeal is signed by 
the accused's proctor, who certifies that the matter 
of law set out in the petition of appeal is a fit 
question for adjudication by the Supreme Court. 



Mf. Tamhyab for the appellant addressed me at 
least on one point of law whioh was a very fit 
question for adjudication, and I listened {to him 
under the impression that it was contained in the 
petition of appeal. I find that it is not the oaee. 
We can only hear argument on matters of law 
stated in the petition of appeal. See section 340, 
Criminal Procedure Code. 

On reading the petition of appeal I find that 
only one matter pf la\via mentioned. That was 
hardly strong enough to bear the weight of a 
formal certificate. It amounted to this : — The 
evidence recorded shews that the complainant was 
to blame rather than the accused, That is a ques- 
tion of faot rather than of law." 

28th July, 1899. 



POLICE COURT, PANADURA, No. 6,225 

Effect of non-compliance with seotion 340 of the 
Criminal Code — clause 2 of this section 
requires the question of law appealed on to be 
certified by a lawyer as a fit one for 
adjudication by the Appeal Court, 

Held here 'that in a petition of appeal a mere 
statement of a matter of law appealed on 
signed by a Proctor is not sufficient to comply 
with the requirement of section 340, clause 2, 
of the Criminal Procedure Code.' 

Per Withers, J. — "I am nnable to hear Mr. 
Dornhoret on behalf of the aocused and appellants 
in this case, 

The aocused, who have been convicted of an 
offence under the code have been fined, two of them 
to Rs. 25 each, and others to Rs. 10 each, i No leave, 
so far as I can find in the record, has been given by 
the Police Magislrate to take an appeal in this 
case, and though the petition of appeal purports 
to be signed by the -accuseds' Proctor and though 
it contains a statement of matter of law, it is not 
certified by the Proctor that such matter of law is 
a fit question for adjudication by the Supreme 
Coui;t. 

Ihe provisions of section 340 of the Code clause 
2 make this necessary, and then the point of law 
is rather one of irregularity of procedure. It 
is in effect that the^ Magistrate tried this 
case without the sanction of the Attorney- 
General, which was necessary to give his Court 
jurisdiction. But such want of sanction under 
section 435 of the Criuinal Procedure Code is not 
an irregularity which can ba taken into acconnt|if 
it has not occasioned a failure of justice. Being 
unable to entertain this appeal, I must 
dismiee it." 

26th July, 1899. 



347. POLICE COURT, TRINCOMALEB, 

No. 6,799. 

Doctrine of recent theft and presumption — section 
1 14 of the Evidence Act — 'the presumption will 
be- strong or weak according to the circum- 
stances of each case' — The presumption cai) be 
rebutted by an accounting for possession. 
Held : that a Magistrate is not hnuvd to 
presume guilt (under section 114 of 14 
of 1895) although an aocused cannot account 
for possession of a stolen article. 
Per Withers, J. :— "This appeal is entitled to 
succeed, A common old country double bullook 
cart without any special brandmark or plate fixed 
to it is stolen in January. The 1st aooused buys it 
for more than it is worth of the 2nd aooused some 
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day in .th«. tent week of March following. The 2nd 
accnged aworo that he bongrht it of one Pakeer 
Maideen in the same month foi about ita proper 
price, 16 shiUinf^a. At the time he bonght it he 
ai^B the cart waa in one Sinniah'a or Ponniah'a 
oomponnd. " 

Pakeer Maideen ia called by the 2nd aooaaed to 
corroborate hia atory. 

* * * * 

The Magistrate ia not aatia&ed with the aooonnt 
which the 2nd accneed gave of how he came by 
the cart; and he ezpreaeeB himaelf aa tare that thia 
waa not the cart which Maideen eold him, I am 
not 80 anre myaelf of thia. However the Magia- 
trate acting on hia belief of the caae has fonnd 
the 2nd aocnaed gnilty and haa sentenced him to a 
term of rigorona imprisonment and a fine. 

Now the only evidence against thia accnsed is 
that he waa fonnd in poBaesaion of the cart two 
months after it was atclen. 

The Evidence Act, section 114, illnstraticn A, 
enacts that the Conrt may presume that a man 
who ia in possession of stolen goods «0an after the 
theft ia either the thief or has received the goods 
knowing them to be stolen, wnless he can account 
for hUpotte»»}on, 

If he gives a reasonable account of hia 
pcsseesion, there is no presumption, A person ia 
not expected or required to account for the pos- 
session of a stolen article unleaa it is found 
in hia possession soon after the theft, and it he 
cannot account for it the Magistrate is not houn^ 
to presume guilt. 

The presumption will bs strong or weak ac- 
cording to the circumstances of the case.' Here 
a man who admittedly possesses carts and bulls 
gives a reasonable account of his possession ot an 
eld bullock cart which had no name or no mark 
on it, and which I will take it was stolen from 
the possession of the true owner 2 months before. 
I do not think this was a proper case for pre- 
suming theft. 

The accused must be acquitted." 

17th July, 1899. 



936. POLICK COURT, KALMUNAI, No. 908. 

Section 114 of the Evidence Act — Dishonest re- 
tainer — No presumption ot guilty retention 
from the mere fact of poaseFsion — 'G-uilty re- 
tention implies an innaoeDt acquisition in 
the 1st place.' 
Held here : 'that there can be no presumption of 
gnilty retention from the mere fact of pos- 
session.' 
Per Withers. J.—" The accused has been 
convicted of dishonestly retaini itg in his posses- 
elonlS marangi planus, 1 bar and 1 metal gauge 
of the value of R15, property of the Oeylon 
Government, having reaaon to believe the same to 
be stolen, and has been sentenced to 3 months' 
rigorous imprisonment. 

Assuming that these articles were fonnd in the 
poBsessioB of the accused on the 22nd April last 
and about a week later, it cannot be presumed 
from that fact alone that he retained these 
artielis with guilty knowledge. It may be 
presumed from the poseessiou of stolen articles in 
certain circumstaoccs that the person in posses- 
sion is either the thief or the guilty receiver. 
See the Evidence Act 14 of 1895, section 114 (a). 
But there can be no presumption of guilty reten- 
tion from the mere fact of possession. 

Quilty retention, it has been pointed out once 
and again, implies an Innocent acquisition in the 
first place Tbe guilt oommences from the moment 



that the poaaeaaor haa come to know that the thlnir 
ia stolen, and diaheneatly decides to keep it. If 
there ia auffident evidenee to conviet the aocnaed 
of theft or guilty reception I shall alter the con- 
viction accordingly, 

• * • • 

The evidence ia my opinion, doea not juatify 
the conviction. I eet aside and acquit the aconaed. 

26th July, I899-. 



I. CIVIL. 

OOTTET OP BBQUB3TS, MATABA, 
No. 648. 

Law ot Billa of Exchange, notes, and ehequea— 
Full Oonri; decision on an important point of 
law— Can the widow and next of kin of a de- 
ceased payee without administration sue the 
maker to recover the amount due on the notef 
—the English law of contracts and of bills of 
exchange, notes and cheques enacted, by Or- 
dinance 6 of 1862, to be in force in Ceylon, 
unless other provision be made by any Or- 
dinaace— 9. S. 0. 0. p. 30.— Sections 619, 
647, 338, 841, 394, and 642 of the Civil Pro- 
cedure Code of 1889— next of kin may, without 
administration, maintain actions to recover 
debts of intestate, if value of eatate be under 
B1,000 — Animadveraions on the use of pro- 
missory notes as securities in Ceylon — Only 
the legal representative can sue on the pro- 
missory note of a deceased payee — The provi- 
sion implied in the terms of section 647 of the 
Civil Procedure Cade cannot be regarded b» 
" Such other provision " aa the Ordinance 6 
of 1862 contemplates — i^egialation desirable to 
give relief to heirs of small e-tates from hard- 
ships caused by deciding, that any action on a 
note in favour of a deceased payee holder who 
has died before institution of action can \)» 
instituted only by his executor or adminis- 
trator. 
Beli here :— " That the widow and next of kin 
of a deceased payee cannot (nulesa they be bi» 
legal representatitei) sue the maker to recover 
the amount due on the note." 
Held also : — " That the provision implied in the- 
terms of section 547 of the Civil Procedure 
Coae cannot be regarded as coming under 
' such other provision ' contemplated in sec- 
tion 2 of Ordinance 5 of 1852." (' The pro- 
vision must be an exprees one,') 
Per Lawbiic, a. 0. J, : " It is the common law 
of Ceylon that the next of kin of a deceased who 
has left only a small estate may intromit and may 
recover by action debts due to the deoeaard, with- 
out administration ; but it may be that they cen- 
not sue on bilU and promissory notes because the 
law in Ceylon regarding these instruments ia the 
kiw of England. 

It was taken for granted by thia Court that a 
widow could not sua on a promissory note in 
favour of her deceased husband ; consequently 
that such a promissory note could not be seized, 
sold, and conveyed by the Fiscal on a judgment 
against her as executrix ' deson tmt ' (D. C. Kaln- 
tara. 39,936—9.8. C. 0. p 80.) It doea not 
appear from the report whether the estate waa a 
large or a amall one. 

Since then the Civil Procedure Code becam^ 
law ; the 619 and 547 sections of that Code to- 
gether with sections 338, S41, 394, and 642 imply 
that next of kin without administration may 
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Biaintain actions, to teoovm debts doe to the in* 
testate pievided the T»lae of the estate be under 
Bl.OOO. 

It is reasonable to eonolnde that the Leirislatvre 
meant to recognise the rifrht to sue for all debts 
and did not mf &a to eKolade debts oonstitated by 
bills of exchange and promissory notes. I am not 
iofloenced by any disapproval of the common nse 
of promissory notes as seonrities : the onstom has 
its advantages as well as its disadvantages. I 
admit that the Civil Prooedare Code recognises 
rather than enaotp, that administration in the case 
of small estates, bat the Ordinance so distinctly 
recognises that to be the law, it seems to me to 
amonnt to an enactment. 

When there are several next of kin having a 
common interest in a . promissory note of which 
the intestate was the holder, one of them should 
apply under seotioo 16 for permission to bring the 
action. This woold obviate the inconvenience of 
a crowd of plaint^ifs. 

I am of opinion that this action is competent and 
that the judgment is right and shonld be 
affirmed." 

Per WiTHBBB, J. :— " The simple question in 
this case is an important one, and on aooonnt of 
its importance I proposed to have it bronefat up 
before three Judges. The question is this :— Can the 
widow and next of kin who, I will assame— have 
adiated the estate of a deceased payee sue the 
marker to recover the amonnt alleged to be due on 
the note ? 

The Ordinance 6 of 1852 enacts that the law to 
be hereafter administered in this Colony in respect 
of all contracts and questions arising within the 
same upon or relating to bills of exchange, pro- 
missory notes and cheques, and in respect of all 
matters connected with any such instrument 
shall be the same in respect of the said matters as 
V ould be administered in Eneland in the like case 
at the corresponding period if the contracts bad 
been entered into, or if the act in rtspect of which 
any suoh question shall have arisen bad been done 
in England, unless in case any 01 her provision is 
or shall be made by any Ordinance now in force in 
this Colony orhereiuaf ter to be enacted. 

Now this is very wide language, and to my mind 
clearly embraces the question who has the right to 
sue on the promissory note of a deceased payee. 
Kow I think it must be admitted that only the 
legal representative of a payee can sue the maker 
for the amount due upon a note held by the de- 
ceased payee. And it must also be admitted that 
in Ceylon law the legal representative means either 
the executor of a deceased payee's will or the ad- 
ministrator of his estate. 

It cannot on the other hand be pretended that 
the widow and next of kin of a deceased payee can 
be called his legal representatives. 

Kow can it be said that there is other local pro- 
vision enacting that any but the tiue personal re- 
presentative can sue upon the promissory note of 
a deceased person 7 I do not think it can be so 
said. It was urged, however, that such piovision 
is implied in the terms of section 647 of the Civil 
Procedure Code of 1839 which enacts that no 
action shall be maintainable for the recovery of 
any property moveaHe or Immoveable in Ceylon 
belonging to or included in the estate or effects of 
any person dying testate or intestate in or out of 
Ceylon where such estate or effects amonnt to or 
exceed in value the sum of R1,000— unless grant 
of probate or letters of administration shall first 
have been issued to sjme person or persons as xe- 
eoutor or af'ministra'or of euoh testate or intestate 



That is to say, it was urged that the heir «t law 
of an intestate, who dies leaving an eeUkte in 
Ceylon of a value less than B1,000, may sue to M- 
cover any immoveable or moveable property be- 
longing to an estate, and therefore a debt dna npon 
a promissory note. 

I cannot regard that as snoh ' other provision ' 
as the Ordinance 6 of 1852 contemplates. It must 
surely be an express provision. There are no 
doubt sections in the Civil Procedure Code which 
allow the next of kin of a deceased intestate leav- 
ing b small estate to take up an action and pro- 
secute it judgment, or take out execution of a 
judgment, where the plaintiff has died ' pendente 
lUe^ But assuming such a plaintiff to be the 
holder of a promissory note who had commenced 
an action and died before execution, to allow his 
next of kin to prosecute the action or the judgment 
is not to legislate that the next of kin may com- 
mence an action as if they legally represented the 
holder of the note. 

Counsel could not find any cese in which sneh an 
action had been upheld by this Court. That is good 
ground for assuming that an action of the kind 
cannot be maintained, for the Civil PrOOedur* Code 
of 1889 has been now nearly 10 years in operation. 

I do not regret having to decide that suoh a case 
is not maintainable because I do not think that 
promissory notes are forms of contract which 
should be current among snoh persona as the parties 
to this action. 

A. point too was n^e that if any next of kin 
who (^ose to adiate a small estate was competent 
to sue on a bill of exchange or a promissory note of 
his intestate, would introduce great uncertainty in 
tlie law merchant as to the person or persons to 
whom the maker or endorser «f a promissory note 
might ultimately become liable. 

For these reasons I think the appellant is entitled 
to succeed on the point of law raisied." 

Per Bbownk, A. S. :—" The words in section 2 
of Ordinance 5 of 1862— 'unless in any case^ other 
provision is or shall be made by any Ordinance 
now in force in this Colony or hereafter to be en- 
acted ' do not ia my judgment admit the considera- 
tion of the common law right of heirs to small 
estates to sae without administration. 

The C'vil ProeednreCode has mide no such pro- 
vision. It h&a only in section 647 generally, and 
in sections 338, 394, and 642 for the special 
exigeneies thereof, recognised the old common law 
right, but it has not specially provided it shall be 
applicable to actions ^founded npon 
bills of exchange. I therefore agree with 
my brother we are bound to require that any action 
on a note in favour of a payee holder who has died 
before iastitutioB of action can be instituted only 
by his execntor or administrator. If it shall be 
considered that the hardships thereby caused to 
heirs of emtil estates should be paramount to the 
advantages to the law merchant of certainty of 
rights aod procedure, it will need only some simple 
legislation to give relief to the former without any 
weakening of tjlie latter. But when the purpose 
of promissory notes ia so much abused aa it ia in 
Ceylon, when they are not nncommoBly rogatdaa 
as a ' Security,^ I do not regret that we should have 
to BO hold that only a duly-constituted representa- 
tive can sue, whereby the maker of to what petaoB 
there is liability-is absidntely fixed." 

19th July, 1899. 
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DISTRICT COURT, JAFFNA, NO 8. 

Dntiea df onratqrs and administratoTB. — A carator 

oannot draw money in deposit in Court until 

he eatisfies the Gonit that he haa a proper in- 

veBtiment for the money— 7. S. C. 0. p 110, 

Per Withers, J : — " There is no appearance 

for the appellant in thie case. I think that the 

Judge's order lefuein^^ to allow the minor's curator 

to draw the money in deposit Iq Court is right. 

The case relied on by the curator is not at all in 

poiiit (7. 8. G. 0. p. 110). It held ' that the Courts 

should not be banking places of the suitors' 

money. 

An administrator's duty is to collect the moneys 
due to the estate and divide it. The curator's 
duty is to preserve the estate of the minor, until 
he has attained his majority. It will be time 
enough to hand over the money to the curator 
when he has satisfied the Court that he has a pro- 
per investment for the money." 

Browne, A. J, "^agreed." 

UthJuly, 1899. 
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IX. CRIMINAL. 
POLICE COURT, TANGALLE. 
No. 13,461. 



Unlawful assembly and fighting — Section 188 of 
the Penal Cede — The essence of the offence 
defined by thi&Section is the common object 
of the persons forming the assembly, and 
therefore the common object must be stated 
in the charge — Mayne's 'Criminal law of 
India'— ;Sabir vs. Regina 22, Calcutta 276 — 
Remedial effect of Section 171 of the Criminal 
Procedure Code to cure irregularities — Sec- 
tion 167 (2) of the same code not applicable , 
to offence under Section 138 of the Penal 
Code — The accused must be misled for error 
in charge to be material, 

Per WiTHEBS, J ; — "In this case 15 persons were 
tried upon a complaint by way of information 
which charged them with unlawfully assembling 
and fighting with one another. 

The first 7 accused were acquitted. Six of the 
remaining defendants were oonvicted' and sen- 
tenced each to pity a fine of R15, and in default to 
undergo one month's rigorous imprisonment. 

The petition contains statements of matters of 
law which are certified by an advocate to be fit 
questions for adjudication by the Supreme 
Court. One matter of law is that the 
complaint does not set out the common 
object of the assembly which made it unlawful. 
Mr. Loos for the C^own argued that it was not 
necessary to set out the common object, and in 
support of this argument he relied on clause 2 of 
section 167 of the Criminal Procedure Code and on 
the forms in starling. 

This ' clause enacts that : 'if the law which 
creates the offence gives it any specific name, the 
offence may be described in the charge by that 
name only.' This is true enough, if the word, like 
murder, connotes one act and one intention, 

B^t this rule is qualified by other rules in the 
same chap er which enact that the cha/ge shall 
contain particulars' sufficient to give notice of the 
matter with which the accused is charged. For 
instance, the illustration of the charge of cheating 
in section 169 of the Code : 'A is accused of 
cheating B at a given time and place. The charge 



Now the essence of the offence defined by 8eotion> 
138 of the Penal Code is the common object of the- 
persons forming the assembly, and I endorse thff 
language- of Mr; Mayne in his work on the crimi^ 
nal law of India. He observes that in a charge^ 
for the offences of unlawful assembly or rioting 
under the corresponding sections of the Indian 
Code it is necessary to state distinctly in. 
the charge what - is allged to have been the 
common object of the assembly, and this object 
must be proved and found by the jury or Court. 

For this proposition he cites Sabir Reg. 22,; 
Calcutta 276, which I have not had an oppor- 
tunity of consulting. 

But then section 171 of the same chapter enacts 
that 'no error in stating either the offence or 
the particulars required to be stated in the charge, 
and no omission to state the offence or those 
particulars shall be regarded at any stage of the 
case as material, unless the accused was misled by 
such error or omission,' 

It cannot be said that the accused were misled 
by the complaint, for when it charged them 
with unlawful assembly and fighting together,. 
it was obvious that they were ehorged with as- 
sembling for the object of a fight. 

A second matter of law , was that the Magis- 
trate had found that the accused had goneta 
enforce their rights, and a case was cited f . r the 
proposition that persons may aFsamble to piotect 
their rights if threatened with violence. 

But this was not the case here. 

* * » * 

A third point taken was that the other party- 
had shown an intention of making their entry on 
the land by force, but two blacks do not make one- 
white. However the evidence does not quite bear 
this view out. 

The appeal fails and must te dismissed. 

17th July, 1899. 



CRIMl-.AL. 

POLICE COUaT, KANDY, No. 12,241. 

Obstruction in execution of warrant under section. 
183 of tbe Penal Code — Rtqui.<ite3 of searob 
warrants fully laid down — What warrant 
should slate wh^n issued under section 70 of 
the Criminal Procedure Oodt — The warrant to 
search the house of each person accused ^ 
when there are many, should.be separate — A 
search warrant should, iu the ordinary case, 
be directed, to the Fiscal — When warrant is 
to search foe toddy in excess of one gallon the 
accused can prevent the removal of a pot hold- 
ins: less than a gallon. 
Held here; "That when a search warrant is irj 
regular, an accused commits no offence in 
obstructing it." 
(The accused in this case was convicted of obstruc- 
ting the complainant whilst executing search 
warrant No. 28, — D. J. A. and sentenced under 
. section 183 of the Penal Code.) 
Pet Lawbib, a, C, J,— It is very 
certain that a search warrant should disciose the 
cause why it was issued. When issued under sec- 
tion 70 of the Criminal Procedure Code, it should 
state that it was issued on im formation, and after 
enquiry, which gave the Court, reason to believe 
any of the facts A. B, 0. of that eeotion, The 
warrant to search the house of each person accus- 
ed and suspected should be separate. It is irregu- 
lar to grant a warrant to search etveral houses 
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Further, the name of tha house and of the 
oocupler must be stated aa folly as possible, the 
number of the street, (if in a town), and the name 
of the house, rif in the ooantr;). Lastly, the 
search warrant should, in the ordinary case, be 
directed to the Fiaoal ; it shonli not hs 
directed to an irresponsible person interested in 
the prosecution. 

Here the Police Magistrate does not disclose on 
the wrrant that it was granted on information 
whioh he oousidered credible. He says merely 
that a complaiot bad been made. He speaks of 
one complaint and of one enquiry about to be made, 
but he issued a warrant to search the houses of 
five people. Where the 1st and 2nd men live does 
not appear; the 3rd is of Mul G-ampOla, the Ith 
and 5lh of itfahaiyawa, parts of Kandy. The war- 
rant does not mention the names of the houses 
nor give any desoriplioa of the locality, nor are 
the persons identifled. Koun Appu, Appuwa, Ap- 
puhammy, Ssrangi, Fancha, are all common 
names. Lastly the warrant was addressed to a 
peon of ^the renter, who, in my opinion, should not 
have been selected nor entrusted with such 
powers. 

I think Saranzi would h^ve committed no 
offence if she had refused to alio n the peon to en- 
ter the house; bat after having cbe warrant read, 
she consented. In ihe oourse of the search, a pot 
of toddy was found in the house; the peon took it 
up and Sarangi kicked it and it broke. Tbe size of 
the pot is not spoken of by the oumplainant nor 
any of the witnesses. 

The search warrant was to search for toddy in 
excess of one gallon, an 1 if found to produce it. 
Sarangi hadtig^ht to prevent the removal of a pot 
holding less than a gallon. 

If there was more than a gallon and 
if she had no license, she could have 
been prosecuted under the Arrack Ordinance, 
but that she is prosecuted nnder sectioa 183 
of the Penal Code may indicate that there is no 
proof of the quantity of the toddy. 

I think it will do more goad to set aside and to 
acquit than to affirm. The evil resulting from 
the careless issue of search- warraats ia greater 
than a woman's poaaessioa of a pot of toddy. 
For the reasons given, I set aside and acquit." 

4fh August, 1899. 

POMOE COITBT, KURUMEaALLS, 367-10,664. 
Appeal from order of discharge and reference of 
complaint for further investiga'ion— In a 
summary offence the Magistrate can iasne 
anmmons forthwith without examining the 
informant. Section 149 (2) of the Criminal 
Procedure Code — " To examine an accused is 
the last thing a Police Officer should think of 
doing"— Evidence of admission of guilt, made 
to a Police Officer, inadmisaible hy the law of 
Ceylon— Eeferenoe to Attorney-General in a 
summary case under Section 192 of the Crimi- 
nal Procedure Code— Chapter XVIII of the 
same Code, 
Beld. — "That an order of a Police Magis- 
trate discharging an ac>iuaed and refer- 
ring the complaint to the G-overnmeut Agent 
for fnrther investigation is irregular" ('Our 
Criminal Procedure Code requires a Magiatrate 
to enquire into a charge when it ia presented 
to him and to bring it to a conc'uaion with- 
out reference to any one except the Attorney- 
Genera], and then only in the circumatancea 
indicated in section 192 of the Criminal Pro- 
cednre Code if the Magistrate ia 'trying a 
summary offence,') 



Pee WiTHEBs, J — .This appeal is from the 
order of the Magistrate diseharging the accused 
and referring the complaint to the Government 
Agent for further investigation. 

On receiving a report from a public servant that • 
twopersond, wuosj names wer, given, wereauapect- 
ed of being concerned ia the theft of a bull belong- 
ing to one Lapaya, tde Magistrate ordered sum- 
mons to issue to the persons charged with the 
offence. As this was a summary offence the 
Magistrate was competent to iesue summons 
forth'vith without examining the complainant 
— section 149 (2) of the Criminal Procedurd Code. 
The tivo accused appeared to the sum- 
mons and the complaiant appeared on the 
same day, The complainant was examined by 
the Magiatrate, and at the close of his examina- 
tion the Magistrate made the order complained of. 
He prefaced his order with this observation. 
There ia no evidence that I could believe aa the 
accused have apparently not been examined by 
the headman. This discloses a mistaken idea of 
what the functions of a headman are. To examine 
an accused ia the last thing a Police Officer should 
think of doing. It ia at once objectionable and 
uaalesa, for our law will not allow evidence of 
admission of guilt — if made to a Police Officer — to 
be aooepted. The Magistrate seems to think that if 
a Police Officer report the commission of an offence 
his superior officar ahoald see that there ia a prima ' 
facie case to be tried before him. This ia a natural 
opinion tu form but our Criminal Procedure Code 
requires a Magistrate to enquire into a charge when 
it ia presented to him, and to bring it to a conclu- 
sion without reference to any one except the At- 
torney-f-J-eneral, and then only in the oircnm- 
stances indicated in section 192 of the Cri- 
minal Procedure Code, if the Magiatrate 
is trying a summary offence. 

The complainant did not pretend tq be able to 
say who stole his animal He could only say that 
hia animal had disappeared under anspiciona oir- 
cumstancua and he gave the names of those who 
pretended to have seen the accused removing the 
animal nnder auspicious circumstances. 

This was a case for the Magistrate to try sum- 
marily, and the should hear the complainant's 
evidence and try the case according to the pro- 
cedure laid down in the I8th chapter of the 
Criminal Procedure Code, 3 a, with inatrnotions 
to continue and comglete the trial," 

24th July, 1899. 



DISTRICT OOUET, KUSTTNBGALIiB, 
No. 2,594. 
Causing grievous hurt — It ia the judge's duty 
to decide whether the hurt proved is grierona 
or not — The meijioal witoeas can only describe 
the nature and character of the injuries. 
Per WlTHEBS, J, :— "The appellant'a oouneel 
failed to s<«ti8fy me that the District Jndge was 
wrong in finding that the Ist and 2nd accused in- 
jured the complainant Kiria Heniya, Whit I do 
not think U quite supported by the evidnDce is his 
flndine that the 1st acouxed voluntarily oanaed 
grievous hurt to the complainant. 

It eeems to me that the complainant received 
three clear cuta indicating the use of a sharp instru- 
ment. The worst cut was the one inflicted by the 
lat accused, which is described by the surgeon as a 
clean out on the root of the ueck i an inch above 
the right shoulder blade, three inches long and aii 
inch deep. This witness is made to say that only 
the first injury was grievous. It is not for thti 
medical witness to say whether a hurt is grievous 
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01 not. He has to deaoribe the nature and oharao- 
ter of the injuries and it is for the judge to find 
whether they are grievous. Witness gave no reu- 
aon for calling the wound grievous. 

However, as I said before, the evidenoe does not 
fully justify the finding that he intended to cause 
the complainant grieoous hurt, or knew that he was 
likely to oanse (rrievons hurt. At the same time I 
do not see why I should interfere with his sentence, 
yoluntarily to cause an injury with.an instrument 
like a kattie is a serious offence. 

The sentanoe on the Ist accused is affirmed, 
and the sentence on the 2nd accused is reduced 
to three months' rigorous imprisonment," 

21st July, 1899. 

390, POLICE COURT M4.TARA, No. 1300, 
Offence under Section 54 of the Police Ordinance 
16 of 1865 — the officer to whom the complaint 
is made must be a Police Officer — An order 
imposing a fine cannot be supported as under 
Section 197 of the 'Criminal Procedure Cade 
— A village headman not a Police Officer 
within the meaning of the Police Ordinance 
nor of the Criminal Procedure Code. 

Per Lawbie, A. 0, J. : — "The conviction under 
16 of 1865 Section 54 cannot stand, because the 
officer to whom the complaint was made is not a 
Police Officer within the meaning of the Police 
Ordinance nor of the Criminal Procedure Cade. 
He is not the Inspector-Oeneral, Superintendent, 
Inspector, Sergeant, nor Constable of Police, 

Nor can the order be supported as under section 
-197 of the Criminal Procedure Code, for the Magis- 
trate has not awarded RIO as compeuaation to each 
of the accused. He has imposed a fine. 

The appellant did not make a charge. 

The village headman was informed by the 2nd 
accused that the appellant was detained drnnk and 
disorderly iu the 4th accused's house. He went to 
see him. He thought he was drunk. The acoused 
said he had been robbed. He was asked who had 
robbed him; He said he did not know. 

The report which the headman afterwards wrote 
is in Sinhalese, and has not been translated. 

So far as appears the appellant did not know the 
names of the men with whom he (Quarrelled. When 
he lost some property, I think he did not mean to 
make a charge against anyone and it was because 
he remained of that mind that the acoused were 
discharged. , 

I set aside the fine imposed, 

4th August, 1899. 



Criminal, 
445, POLICE COURT, KANDY, No. 12,415 
H. Or. Smith t3. H. D, V. Jayasoorita. 
Cheating— Section 399 of the Penal Code— Ble- 
menta which constitute the offence — When a 
false representation is made the complainant 
must, be deceived by it and induced to pari: 
with ' porperty — The accused must deceive 
fraudulently or dishonestly — Auction sales. 
Per Withers, J. — "The accused has been con- 
victed of cheating under rather peculiar ciicum 
stancen, and he appeals from that conviction. 

In trying a charge of this Icind it is of the 
utmost importance to bear in mind the elements 
which go to constitute the offence while the facte 
are being put in proof. 

Now these facts were briefly these ; — 
The complainant is an auctioneer,, and 
at one Of his Saturday sales last May one Rat- 
uayake and the accused attended. Ratnayake was 



contemplating mirriag'e at the time and wanted to 
buy some things at that particular sale. As he 
was pressed for time he commissioned the accused 
to bid for articles in his name and left KlOO with 
the accused for that purpose, """he accused bought 
and paid for some things and about R30 of the 
amount which he had received remained in his 
hands, 

Ratnayake still required an almirah and a 
rattan chair, and he asked the accused to s^et these 
whenever he could and if the balance in hand was 
not enough he could make up the deficiency. 

This is Ratnayake's account of the instructions 
he gave the accused when he left the auction 
rooms, but the accused, who gave evidence on his 
own behalf, swore that Ratnayake told him to 
buy not only an almirah and a rattan chair 
but any other furniture useful to a 
married man. Ee and Ratnayake were acquaint- 
ances. 

The complainant had another auction sale at 
his rooms on Saturday, the 13th of 
May, and it is said that on that day 
and place the complainant was 'cheated' 
by the accused. The accused attended that sale. 
Four articles were knocked do^n to him and they 
were knocked down in the name of RatnayakB, 
Accused no doubt represented that he was antho- 
rised to bid in Ratnayake's name. The complainant 
said that he was induced by that representation 
to take his bid and allow him to remove the arti- 
cles on the following Ilonday. 

Now was that representation false ? And if it 
was false was the complainant deceived by it and 
induced to deliver the articles to the accused 7 I( 
that representation was not false, or if the com, 
plainant was not deceived by it and induced by 
it to part with his property then the offence of 
cheating has not been made out. 

But supposing the representation was 
false and the complainant was so deceived by 
it, that is not enough. It must be proved that 
the accused deceived the complainant fraudulently 
or dishonetsly. 

The representation was not wholly false at any 
rate, tot the accused had Ratnayake's authority to 
buy the almirah and the rattan chair. But sup- 
posing that the accused exceeded his commission 
in good faith and bought the bed and oruet stand 
as "furniture" useful for a married man, the re- 
presentation that he was authorised to buy these 
two articles for Ratnayake was not strictly true, 
but it was not false in a nriminal sense. 

Then was the complainant-deceived by this re' 
presentation and induced by it to let the aocnsed 
remove the articles on the following Monday i 
* * # « 

It is not proved to my mind that either on the 
Saturday or Monday the accused had any f raudu 
lent or dishonest intention, when he bid for 
the articles on the first day and called for them 
the second day. 

Nor do I think that Smith was induced by any- 
thing which the aocnsed said or did to part 
with the articles on the Monday. He was induced 
by Perera to let the aocnsed remove them. * * * • 

I set aside the conviction and acquit the 
acoused. 

asth AngnHt, 1899. 
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POLIOE COURT, PANADURA, No. 6,549. 
Inquiry into non-sninmary offence under section 
155. (1) of the Criminal Procedure Code— An 
order for the payment of Crown costs or com- 
pensation oanuot be made when proceeding 
under this section— Order under section 197 
(1) restricted to cases triable summarily. 
Held :— " That an order for payment of Crown 
costs or compensation cannot be made in non- 
summary proceedings. " 
P«r Brownb, a. j. :— » The Magistrate was 
apparently prooeedine to inquire into a matter 
whioh was not triable summarily by hito, i.e- 
under section 165 (1) and not under section 187 
(3). It would follow therefore that he had no 
power under section 197 (i) to make any order 
for the payment of Crown coats or compensation, 
which power is restricted to cases instituted on 
complaint which a Police Court has power to 
try. I therefore set aside the order appealed 
against." 6th September, 1899. 

POLICE COURT, GALLB, No. 4,757. 
Fine under section 34 of the Police Ordinance, 
— The report of a Police ofScer to the Court is 
not evidence upon which a complainant could 
be fined under this section — The evidence 
to support an order of fine must be given on 
oath or afiSrmation. 
Per Bbowne, A. J.— "There is no evidence on 
oath or affirmation of what charge was 
made by the complainant to any Police officer 
against any person. 

I do not consider that the report of 
the Police officer to the Court is evi- 
dence upon which the complainant could be 
fined under section 34 of the Police Ordinance. I 
therefore find that the fine was illegally imposed 
and I remit it. 6th September, 1899, 



split up a grave offence into two minor offenoes, 
and tried them summarily which he has no power 
to do." 30th Angnst, 1899. 



POLIOE COURT, TANGALLE. No. 13,644 

Section 382. Voluntarily causing hurt in com- 
mitting^ robbery -Triable only by the Supreme 
Court — When theft by one person and hurt 
by another unite to constitute robbery — Im- 
proper splitting up of a grave offence into 
two nrinor offences. 
Per WiTHKKS, J : — " In my opinion this convic- 
tion must be quashed and the magistrate must 
forward the proceedings to the Attorney- General 
for his instructiona. The magistrate quite be- 
lieves the case as presented by the complainant 
whioh is shortly this :— The complainant was 
driving a hired cart and he stopped it 
about dusk near the accused's boutique 
to rest his animals. Hearing a Jingling 
noose he went behind the cart and saw a man 
there and one of his gunny bags on the ground. 
The man was cutting another bag from behind. 
Then the complainant addressing him said — What 
is this 1 On whioh the 1st accused's companion 
hit at him with a stick which fell on his hand or 
arm. The blow hurt the complainant and made 
his wrist bleed. 

If those facts are true then the man who was 
abetting the other accused in plundering the cart 
voluntarily caused hurt to the complainant in 
order to the commission of the theft and is guilty 
of the offence specified in the 382nd section of 
the Penal Code. Now that offenoe is triable only 
by the Supreme Court, 

The magistrate's view of the law is wrong. He 
considers that those facta indicate only theft and 
hert, but not the union of the theft and hurt so as 
to ooDBtitnte robbery. It aeema to me that he has 



397, POLICE COURT, CHAVAKAOHCHBRI 

No 4,664. 
Sections 354 and 333 of the Penal Code— A charge 
against one man under the 354 section and a 
charge against another under the 333 section 
cannot be tried together. 
Per Laweie, A. C. J :— " These two charges, 1st 
against one man for kidnapping a young girl, an 
offence under section 354 and 2nd against another 
man for wrongful confinement under section 333 
should not have been tried together. 

The 1st was an offence (not) triable summarily, 
the proceedings were under oh: 16. The accused 
was dieoharged. It is not apparent whether 
there was a trial of the 2nd accused. I do not 
understand how the investigation of the charge 
of kidnapping against one man was also the trial 
of another man for wrongful confinement." 

22nd August, 1899. 

POLIOE COURT, PUTTALAM, No 5,687. 
Ten days limit of time to appeal — Provisions of 
Beoti<?n 340 of the Criminal Procedure Code. 

Per WiTHBBS, J :— "When appellant's counsel 
began to open the appeal in this case, I pointed 
out to him that I was unable to entertain it 1st 
because the petition of appeal was not lodged 
within 10 days from the time of the judgment 
being passed, and 2nd beoauee the petition itself 
was not signed by the appellant or his proctor. 
The provisions of section 340 are not complied 
with, and I have no jurisdiction to entertain this 
appeal," 

Then I was asked to deal with the case in 
revision on the ground that the magiatrate'a ver- 
dict on the facta was a verdict against the weight 
of evidence. In my opinion that is not sufficient 
ground for dealing with this judgment in revision. 
The only order(I can make is to dismiss the appeal 
23rd August, 1899, 

POLICE COURT, JAFFNA, No. 431, 

Section 340 (2) of the Criminal Procedure Code- 
Imperative language of this Section aa to certi- 
ficate, where the appeal is on a matter of law 
—Vide P. C, Panadura, No. 6,225, 26th July, 
1899, and the holding there — The requirement 
of a certificate applies only to placea where 
there is more than one Advocate or Proctor. 
Per WiTHBBs, J :— "This case is remitted to the 
magistrate to procure the certificate of the Advo- 
cate who signed the petition of appeal, that the 
matter of law contained in the petition of appeal 
is a fit question for adjudication by the Supreme 
Court, 

I have ruled on a former occasion, and I adhere 
to that rnling that section 340 (2) of the Criminal 
Procedure Code requires that the petition, where 
the appeal is on « matter of law, shall 
contain a statement of the mattter of law 
to be argued, and shall bear a certifioate by 
an Advocfkte or Prootor, that such matter of law 
it a fit question for adjudication by the Supreme 
Court. These indeed are the very words of the 
Code, and must be taken to mean what they say. 
It is not enough for the Advocate, as has been 
done in thia case, simply to sign the petition of 
appeal containing the matter of law to be argued. 
He must certify on the petition in the words of 
the Code. This only applies to Courts where there 
ia more than one Advocate or Proctor, practising 
in such Court." Auguat 30th, 1899. 
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120, DISTRICT COUarj (INT:) K4NDT, 
No. 173. 
The Hon. Allangon Bailej', plaintiff and res- 
pondent vs. Dona Jobaua Feidinando, Ezecntriz 
of the estate of W, Haimania Soyaa, defendant and 
appellant. 

Acquisition of land for public pnrposcB under the 
land acquisition Oxdinance, No. 3 of 187S. — 
Exhaustive consideration of points of law in- 
volved — Can aFsessors determine questious of 
law ? — section 2 of the Amending Ordinance 
No. 6 of 1877— The District Judge can decide 
any point before the appointment of assessors 
by section 16 of the Civil Procedure Code, and 
section 32 oi 3 of 1876 — 'The assessors having 
once been appointed, is he not bound to place 
before them every question of law embraced 
in the prcoeedings. V The most important 
fact to be recited in the libel of reference 
according to 0. J. Phear — Proper facts 
to be stated in the libel of reference 
which should satisfy the District Judge that 
the Government Agent had done what was re- 
quired of him in order to put the District 
Court in motion — Should not the libel of re- 
ference disclose the observance of every for- 
mality which the ordinance requites before 
the Governor with the advice of his Council 
can direct the Government Agent to take or- 
der for acquisition ? "Omnia rite esse ncta 
piaesnmuntur" — Vide Saunders vs. Silva. 
VIII, S. C. C. p. 87— the value of landed pro- 
perty mainly depends upon three considera- 
tions — When land can be called a building 
site— The history of a land aScrds one means 
of aesessint! its value — 
Seld here : — " That the District Judge oan decide 
without assessors a demurrer to a libel of re- 
ference under the land acquisition ordinance 
1876." 
Per WiTHEES, J. — "In these proceedings 
consequent on a reference to the Court under 
the land acquisition Ordinance 1876, an appeal 
has been taken from the District Judge's 
judgment on a point of law raised before him and 
from the award of compensation itself, 

The defendant on being served with notice re- 
quiring her to state to the Ojurt what she clainoed 
as compensation for her interest in the land 
acquired put in a combined statement of objections 
and claim to compensation. The legal objection 
was that the libel of reference was bad and insuffl- 
cient in law and did not disclose eufEeient 
materials to found jurisdiction in the Distiiot Court 
to ecquireand determine the amount of compensa- 
tion to be awarded to the defendant. 

Between this legal objection and the statement 
of claim was introduced a statement that the land 
and buildinus under the reference were as a 
matter of faot not needed for a public purpose^ 
This statement was apparently put in on the 
23rd of February last. The* Ubel of reference 
was filed on the 18th of January. Between thess 
dates the Government Agent had appointid a 
duly qualified assessor and had intimated the 
appointment to the Court. On the day that the 
claimant filed her statement of objections she 
notified her appointment of an assessor. Thus on 
the 23rd February the component parts of the 
Court judge, und assessors were constituted, and it 
only remained for the assessors to be called in 
and sworn or affirmed to co-ordinate the parts 
irito ac^mnlete Court fit and ready for the trial 



Accordingly the case was set down for hearing 
on the 10th of July following, and notices were 
issued to the assessors to attend and be sworn or 
affirmed. 

Meanwhile on the 10th of April the parties ap- 
peared by their proctors for some reason or another 
which does not appear, and the District 
Judge intimated to them that on 
the 19th of that month he would 
dispose of the matters of law raised by the defen 
dant. On the 19th of April the parties appeared 
by their counsel. The defendant's advocate asked 
the Court to adjourn the hearing of the legal ob- 
jections till the day fixed for determining the 
amount of compensation. The District Judge was 
prepared to hear and determine the question then 
and there. But as the plaintiff's proctor did not 
oppose the application he allowed it. On the day 
of trial the matter of law was taken up first and 
the defendant's counsel submitted that the asses- 
sors should be sworn in and bssist the judge in 
determinin? the question of law. The Distriot 
Judge ruled that the assessors had no voice in de- 
ter minihg whether the libel of reference is good 
or not, and having heard the defendant's counsel 
he over-rule! the objeotions taken to the libel of 
reference. 

Now this is the Ist question we have to decide : — 
Was the demur'er a question of law which must 
be tried by the District Judge and the assessors? 
That the assessors have to considet 
questions of law is clear from the 2.5th Section of 
the land acquisition Ordinance of 1876, which has 
been repealed and replaced by Section 2 of the 
Amending Ordinance No. 6 of 1377, which enacis as 
follows :—" In case of any difference of opinion 
between judge and assessors or any of them upon 
any question of law or practice or usage having the 
force of law , . , the opinion of the Judge 
shall prevail subject to appeal to the Supreme 
Court hereiDatter provided," 

Tfle Distriot Judge's reasons for holding that he 
was competent to decide the present questian of 
law by himself are — that the function of the 
assessors is merely to assist the judge in deter- 
mining the amount of compensation, and the only 
questions of law which they can take part in de- 
ciding are qoestiot.s ino'dental to the inquiry into 
the amount of compensation and arisin; out of it. 
There oan be no doubt that had the District Judge 
been so advised he might have rejected the libel of 
reference in the first instance under the provisions 
of the 46th Scofion of the Civil Procedure jde, 
(Vide Section 32 of the Land Acquisition dinance 
1876). 

He might in my opinion have decided the pre- 
sent question of law at any time before the ap- 
pointment of the assessors, but the assessors having 
once been appointed,- was he not bound to place 
before them every question of law embraced in 
these proceedings ? 

The provisions of the Amendicg Ordinance No. 6 
of 1877 are very wide and appear to keep apart 
from one another questions of law, questions of 
practice or usage having the force of law, and the 
amount of compensation to be awarded. I must 
say that on this point n.y mind is not wholly free 
ftom donb', but as the District Judge observes, the 
paramount object for which aseetsors are called in 
is to decide the amount of oompeusalion to be 
awarded in cases where the Government Agent has 
tendered an amount to persons claiming as in- 
terested parties, and they have refused to accept 
the amouDt tendered and, as he observep, the 
: , : r< <, .v; n'f ''?-• "no^'u I't> v'tt inf'?\i<y- 
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tiqn of thia Court, he alone oasfht to 
decide whatever he can entertain the reference 
and whether in fact any case haa been 
made oat for the appointment of aaaeaaorp, 
and the creation of a land acquisition Court. 

After much consideration, I thick that even at 
thia etage of the prooeediuga the District Judge 
waa the proper authority to decide thia particular 
queation of law. 

Then the next question ia : — la his dociaion on 
that matter of law a right decision 7 In other 
words, does the libel of reference not show juriedio- 
tion in the District Court to entertain it ? It reoitea 
io the first instanoe that the Governor with the 
advice of the Executive Council had directed the 
Covernment Agent to take order for the aoquia'- 
tion of the particalar land which in the aubjeot of 
reference. That, aa Chief Justice Phear pointed 
out, ia the really important fact to be recited in the 
libel of reference. That is the all-important fact 
aa regards the Government-Ao:eDt's powere. Then 
the libel goes on to recite the following facts : — 
Dae publication of notice ; that the Oovernment 
Agent proposed to take possession of the land and 
that claima for compensation should be made to 
the Government Agent; eummary inquiry into the 
value of the land, determination of the amount of 
compensation and tender of the amount whiob, in 
the Government Agent'a opinion ahould be allowed. 
The lib 1 does not expressly say that the amount 
determined waa tendered to the defendant aa the 
interested party who had attended in pursuance of 
the G.A.'s notice. But this may fairly be inferred 
from para 3 and para C of the libel. These were 
the proper facte to aatiajy the District Judge that 
the Gavernment Agent had done what waa r.- 
quired of him in order to put the District Court 
in motion. But it waa urged that something 
more was wanting to give the Court jurisdiction, 
^^he libel should have disclosed the observance of 
every formality which the Ordinance requires bs- 
foce the Governor, with the advice of his Council, 
can direct the G. A, to take order for the acquisition 
• any land.' 

It waa not enough to state, as th) libel states, 
that the particular land was required for a public 
use, or even to apecify that use. It should have 
stated that it appeared to the Governor that this 
particular land was needed for a public purpose ; 
that the Governor had directed the Surveyor- 
General or other officer to examine such lani sn 1 to 
report whether the same waa fitted for such pur- 
pose. Lastly, that the Sarveyo--G neral or other 
authorised officer, did examine the land and dil 
report to the Governor that the possession of the 
land was needed for the purpose for which it ap- 
peared to the Governor likoly to be needed. Tnia 
laat fact waa pressed upon us aa the most impor- 
tant fact because the person to j udge of the fitness 
of the particular land for a particular public pur- 
pose ia not the Governor or the Governor in Council, 
but the Surveyor-General or other proper offloer 
who makes his report to the Governor and 
it looks as if the finesa of the land 
proposed to be acqaired depended on the 
opinion of the Surveyor-General as expreaaed in 
hia.report. For the 6th section of the Land Ac- 
qui'eilion Ordinance of 1876, enacts that-^' upon 
the receipt of such report it shall be lawful for 
the Governor with the aivice of tlie Executive 
Council to direct the Q. A, to take order for the 
acquisition of the land.' 

Tbat IB to say, the Governor even with the 
advice of the Executive Council could not give 
such a mandate to the G. Agent unless he had 
;eoe'v"d a r'port Of th'' fi-nesa of the partiou'ar 



land for the particular purpose for which it bad 
appeared to him to be needful. In other words 
the Governor denidea on the neceaaily, the Sur- 
veyor-General or other officer on the fitneae of the 
land, and then the Governor with the advice of 
the Executive Council, if adviafd to adopt the 
officer's opinion, has to direct the G. A, to put the 
m itter through in the way required by law. 

But in my opinion the statement in the lat 
para of the libel waa sufficient to give juriadiotion 
to the Court on the principle of the maxim : 
"Omnia praesumwutur rite esse acta" And on thia 
point I am adopting the opinion of Burnaide, 0. J , 
in the case of Saunders vs. Silva rep, S. C. 0. 
Vol. VIII. p, 87, 

Now we come to the merits of the ciae, It waa 
strenuoualy contended by Mr. Dornhorat that the 
award of the District Court waa not only againat 
the weight of evidence, but waa based on no in- 
telligible principle whatever, Neither member 
of the Court which haa decided tte amount of 
oompenaation tendered to be euffioient haa ex 
plained, it ia said, whether he valuea the lanii 
as hortioulturallanJ, buildin» land, waste Ian', 
or any aort of land. It haa not been valued by 
Judge or asaesors aa anything in particular. 

Now the value of landed property mainly de- 
pends upon three considerations :— (1) the situa- 
tion of the property ; (2) the beat 
uae to which it can be put, and (3) 
the use to which property immediately 
Bijoining it ia put. When these points have been 
considered, there may be various modes of aasesa- 
ing the value. The land in queation is a little 
over 50 acres. In the immediate vicinity ia land 
partly under tea s>nd partly patana and scrub and 
chena land. The land itself is covered with 
lantana gra^ s, some jak and mango trees and a 
sappo tree or two. 'There is a building on it and 
the site of an old store building. No one occu- 
pies the land or pays rent for it as far aa 1 can 
make out. Its history ia britrfly thia :— it was 
once under coffee, poor coffee which 
died out between 15 and 20 years ago. No attempt 
haa been made to plant it since. Daring all this 
time 'o the present moment it haa aeived and 
aerves no proficable purpose, A neighbour offered 
some time ago, Rs. 20 per acre with the building 
thrown in, as he thought it would do ti turn his 
ca'tle out to graze on — but that offer waa not 
accepted. 

The answer to the question what is the beat 
nse to whioh the land can be put ia, according 
to history, no use at all, exoept perhaps 
for grazing purposes. No one haa offered 
to bay it for tea or occoa ; and no 
one has offered to lease it for tea or cocoa and on 
one haa attempted to plant tea or cjcoa on it. No 
doubt some of the adjacent land has some good tea 
on it, and the land still under chena may bs good 
for tea and perhaps cocoa as w< 11, So the use to 
which the adjoining land has b;en put and is beat, 
auited aeema to be horticultural. But if the pre- 
sent land haa been fit for horticultne as land in Ita 
vicinity, aomebody would have acqaired it for such 

use. 

Then why ahould it b.i valued aa a bailding site? 
It does not become a building site because you can 
put up a building or two on it,— A building site is 
a site where you can pat up buildings which are 
likely to attract tenants, as other buildings do 
in the vicinity. Nothing in the history of thia 
land or ita neighbou'rhood makes it reasonab'e to 
Buppofe that if one put up houees on the two 
available eitea on it he would get tenants for them. 
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Mere ohanoe oannot be allowed to inflaenoa the 
valne. The dffloulty of getting water is against 
the land being need ss a residential property. 

The District Jndge bases his award chiefly on 
the oircumstance that similar land in the visinity 
of the land in qaestion has recently been acquired 
for the same purpose at B20 per acre. That was 
a oircumstanoe properly taken into account. Bat 
Mr. Dornhorst minimise d the effect of that cir- 
cumstance by observing that as a large extent of 
Government land was acquired with land like that 
in question the owner was ready to throw in the 
poor land for a nominal price if he was offered a 
Uberal oompensation for the good land. 

But I think the history of the land affords the 
best evidence of its value, and I regard it as proved 
that the best use the land can be put to is a graz- 
ing ground. No one, as I said before, has offered or 
tried to make a fruit garden of it or a cocoanut or 
tea garden of it, or to convert it into a residential 
property. 

I think the award is strictly according to the 
evidence." 

' Per Bbownb, A. J. — "The evidence gives ua no 
particulars aa to the condition or character of the 
land when it was first planted with ooffee-whether 
it was chena land and better, or only snoh grass 
land as even in the tea enterprise it has been at- 
tempted with manuring, etc, to press into the 
yielding area of an estate. We only know that 
when coffee died out this 60 acres got overgrown 
with lantana and that for 18 years no one in the 
old coffee capital has desired either to experiment 
with tea or cocoa on it, or to ntilise it as a build- 
ing site for his own pleasure or for his profit in 
letting to tenants. I think these hard facta of no 
one having desired to uae it for any purpoae save 
grazing, limits our consideration of the value to 
that which we would put on any grassy hillside 
in its vicinity, and that however it was once con- 
sidered fit for plantation purposes, we should no 
longer so regard it. 

I would express the 2nd consideration scheduled 
by my brother in the more restrictive wording — 
' the best uae to which the property could properly 
and would probably be put, and when there had 
been this negleot of the land for horticulture or 
bnilding purposes, I would say it showed that 
the public — the poaaible inveators in auoh linea— 
regarded it aa not properly auitable for either. 

When Colombo ia spreading Southwards 1 am 
prepared to regard the vicinity of atationa on tfc-e 
Southern railway as poaaible building aites, though 
I do notknow that Kelani, Bagama, and land in 
that direction should be eo regarded. But was 
the area naed for building aites in Kandy extended 
at all in the direction of this land in the last 20 
years ? I don't [find proof thereof. 

As to the legal questions, I would only eay in 
addition to my brother's views that I have never 
regarded it to be a question for the assessors— 
which of two rival claimants is entitled to the 
compensation. In any such dif&culty I would 
ask ' must the asaeaaors give their opinion upon the 
question in order to determine the ammint of com- 
pensation, ?' regarding as I do their functions to be 
limited to that duty. I desire to concur entirely 
in all my brother baa written, " 

28th Anguat, 1899. 

207 DISTRICT COURT, JAFFNA, No. 1248. 

Salea of land in execution of judgment decrees 

— A judgment-debtor cannot by a conveyance 

give good title to land already eold by the 

Fiscal vide section 289 of the Civil Pro- 



cedure Code— Can the purchaser at the Fiscal's 
sale be estopped by hia conduct from question- 
ing the right of the debtor to sell 1 Vide 
D. 0. Galle, 2479 October, 1894. 

'A uale regularly conducted under a subsisting 
decree does not become null and void on the 
decree being reversed.' Tambyah'a reports p6. 

Per Laweie, A. C. J: — "Since the passing of 
the Ordinance 2 of 1889, a jndgment-debtor 
whose land has been sold in execution, 
cannot thereafter by a conveyance give good 
title to the land already sold by the Fiscal, 
A aubsequent conveyance by the execution- 
debtor becomes void on the execution of a 
conveyance by the Fiscal. The grantee ia by 
the 289 section of the Civil Procedure 
Code deemed to have been vested with the 
legal estate from the time of the sale. 

There is in this case the special circumstance 
that th6 sale in execution was confirmed by the 
Court after the decree had been set aside. In my , 
opinion this was wrong — proceedings in execution 
of an existing decree stand on a different footing 
from prooeedinga in execution of a decree which 
has been set aside, but the order confirming, the 
sale still stands, no appeal was lodged : ai the 
subsisting order of a competent Court it must be 
respected. 

Another queption is whether the purchaser at 
the Fiscal'^ sale is estopped from questioning the 
right of the debtor to sell : (that was partly the 
ground for tbe decision in D, C. G-alle, 2,479. 
18th October, 1894). 

Here the sale in execution was in July 1894, the 
pnrchaaer did not sleep over hia righta. He asked 
for confirmation of the sale on 24th Novem- 
ber, 1894, From opposition and from an 
appeal the proceedings on the application for con- « 
firmation were prolonged till August 1895, when 
the sale was confirmed. The purchaser got the 
transfer on 11th May 1896, In my opinion the 
purchaser did n6t by his conduct lead the execu- 
tion-creditor or the purchaser from him to believe 
that he had abandoned hia righta under the sale 
in execution. He ia not eatOf/ped from challeng- 
ing the sale by the debtor on 13sh May, 1896. 

I would affirm the judgment lor the plaintiff 
— holding that he has title and that the defendant 
has no title, because the conveyance he holds 
was granted after a Fiaoal's sale, in which title 
passes from the owner to the purchaser provided 
the Utter geta the sale confirmed and obtaina a 
conveyance : if he does so the latv deems him to 
have been the owner from the date of the sale." 

Browne, A.J. — "Yeeravan was owner of the land 
in claim. Decree was entered against him and in 
execution of the writ therein (without its being 
ahown that the aeiznre under the writ was regis- 
tered), this land was auctioned by the Fiscal on 
20th July, 1894, to the plaintiff aa the highest 
bidder. 

Apparently that decree waa set aside on the 
20th September, 1894, and when the purchaser 
moved for an order confirming the gale to him 
the Commissioner on the 22na November, 1894, 
refused to grant him confirmation, and referred 
him to a separate action to have it decided 
whether he was entitled thereto or not. That order 
was set aside by this Court on tbe 21st February, 
1896, and the Commissioner was directed to deter- 
mine that question in the original action and he 
Bubaequently on 27tH Angnst, 1895, granted tbe 
confirmation. 
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He did not eatei into poagession nor did he 
obtain bisFisoal's oonveyanoe till 1th May nor le- 
gister if IS'.h May 1896, and the orij^io'vl debtor 
waa tfaa^ able on 29:ti April, 1396, to 
Bell the laud privately to defeadaat who 
registered his oonveyauoe on 30th April, 1896. 

Which title is therefore to prevail ? We have 
not bad placed before us the (acta and oiroum- 
atances noder which with full knowledge of the 
reveraal of hia decree, the Oommiaaioner deliber- 
ately granted the confirmation of the eale, This 
action ia not one to reform the order then made 
and it might be poaaible that in any such litiga- 
tion there wonld be partiea neceaaary thereto 
other than theae two purohaaera with- their rival 
titlea. The plaintiff, it will be remembered, waa 
not the execntion-creditor In the 0, B, action and 
would therefore in my judgment be entitled to the 
full benefit of what my lord haa aaid in Tambyah'a 
reports, p. 6, that a eale regularly conducted un- 
der a aabaiating decree doea not become null and 
void on the decree being reversed. 

Till that order of confirmation ia reformed we 
must take it to have been reg^nlar and valid. It waa 
contended we ehould have fallowed the deoiaion in 
2,479 D. 0. Galle 8. 0. M. 18 Ootober 1894, In 
that oaae a purohaaei in execution in March, 1889, 
forbore to take out his Fiacal'a couveyance or 
register it till March, 1893, and Buffered the debtor 
to temain in possfcaaion. The latter in December 
1890 convey ed the land to an assignee of a mort- 
gage deoretsand the conveyaace wna at onca resfia- 
tered. The facta of thia case, however, diffc^red 
eaaentially from the preaent in that the latter 
coming within the provisions of section 289, the 
validity of the debtor's own conveyance was 
always dependent upon whether the Fisoal'a con- 
veyance in favour of plaintiff would be obtained. As 
Boon as plaintiff obtained it (and under the section 
title vested in him from 1894) the debtor's convey- 
ance of 1896 was worthless. My lord haa pointed 
out alao the grounda of estoppel and superior 
equity in that precedent are not here applicable. 

I therefore agree that the jadgmentbe affirmed 
with coata, 28th Anguat, 1899. 



CIVIL. 



DISTRICT 



COURT, KURUNEGALLE, 
134/1,556. 



A. 0. GIJNEBATNE (PBTITIOKBS) VS. D. M. DIN- 
aiBI BANDA AND 9 OTHBBS (OBFBNDANIB). 

Sections 324,325 and 327 of the Civil Procedure 
Cade — ' If there is no obabrnotion there ia no 
foundation for an order under the provisions 
of section 327'— Ooustrnatiou of the words 
' other paraoa ' in section 324 — section 325 
contemplates :— (1) Reaistance or obtitcuctiou 
to the Fiacal'a officer ; (2) Hindrance after 
delivery to the judgment-creditor taking 
complete and effectual poaaeaaion— Resist kuca 
nnder (1) held not to be coatempi — Vide 2 
S. C. R. 145— clause (2) not ia the Indian 
Code — Hindrance nnder this clause not dealt 
wich nomination by secaohs 326 327 of our 
Code—' What conatitntea hindrauce in each 
case mnat depend on the particular oiroum- 
atancea of the case,' 

Held : — 'That 'other person' in acction 324 ia 
muidem generis with tenant of the judgment 
debtor 1 

Held, fflZiw— that an order under section 337 
cannot stand if no obstruetion ia proved. 



Per Withers, J. :— "Thia ia a novel case arising 
out of the appliosvtion of thfl praviaions of seoiions 
324, 325, aad 327 of thd Civil Prooeduru Coie. 
The (aota of the case appear to be there : — The 
plaintiff in an action to viadiuate certain lands in 
the poidsesaion of the party defendant obtained 
judgment for them. This entitled him to a wrili 
for the delivery of the poaaession of 
the lands in the form Xo. 63 to be 
be found at p. 534 in the aohedule to the Civil 
Procedure Oodu. The plaintiff accordingly took 
out a writ in that form on the 1st Autfuat 1898. 
The wjit waa sent back to the mrt with a return 
dated the 31dt Jriuuary, 1899 The return in 
effect stated that the plaintiffs m°n had been put 
in poaaeaaioi of aomti 9 l^ada, but that as to the 
other nnmerouB lands the plaintiff ooiild not be 
put in poaaeaaioa, ' as they were claimed by differ- 
ent parties.' The appointtneat of the officer entrust- 
ed with the execution of the writ waa annexed 
to the return. Thia officer r par e I how he had 
pat the plaintiff in po-aceaion oi aoiue of the Ian is 
mentionel in the writ ut delivery, bat as to the 
other lota he stated hat he could mt put the 
plaintiff in poaacdaion bdoanse 'th y w-re being 
claimed and pojseaaed' by uectaia individuals 
under deeds of gift, mortgage and otherwiae. 

The writ according to an eadorsement on it 
dated 1st March, 1899, was extended and re issued 
returnable the loth April, 1899,, Tola waa return- 
ed on the 13ch April, with the appointment of the 
Fiacal'a offionr uf the aame date, according to 
which the officer had put the plaintiff into actual 
poaaeasion ot a few mura lande. and into cooatruo- 
tive poasesaion of the reat —'by serving on the 
occupants as per list aunexel noticea in writing 
containing the substance of the decree in %'a.'i 
above case, as the oooupanta declined to give tip 
poaaesaiun,' 

The Fiacal excused himself for not having 
delivered the remaining lota to the 
plaintiff in terms of the mandate 
by stating that the oocupanta were not bound by 
the decree to relinquiah their occupancy and that 
tliey declined to give up poaaeaaion. 

On the 26th April the plaintiff petitioned the 
Court for an interlocutory order on the peraona 
named in the Fiacal's return to the writ appoint- 
ing a day for enquiry into the matter of his petition 
which waa that ha — ^the petitioner^yvaa hindered 
by these persona in taking complete and effectual 
poBseeeion of the remaining lots of land. 

Though the petition is not intituled in the matter 
of the 325 Section of the Civil Procedure Code, it 
clearly refers to that section, and haa been ao 
regarded. The enquiry waa held on the 29tb June 
following and in the reault the Diatriot Jadge 
found that the petitioner had been ^ohstrueteA" 
by the partiea made reapoadenta to hia petition, 
but aa they claimed in good faith to be in 
posaesaion of the lota of land on their own 
account, ha directed the petition of com- 
plaint to be numbered and regiatered aa a 
plaint between the deoree-holder and the rea- 
pondents with the object of inreatigatini; the re- 
pondeuta' claims to the lands. This order was 
made under the provisions of section 327. But the 
Diatriot Judge did cot find the facts which con- 
stituted the 'ebatrnction,' and if there was no ob- 
atruction there was no foundation for the order 
appealed from. 

Thia waa the chief point taken by the appealing 
reapondenta, 
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Seotioa 326 of the Civil Procedure Code oontcm- 
plates (I) resistanoe or obBtructlon to the officer 
charged with the execation of the writ of delivery, 
and (2) Hindrance after delivery to thejudgmen - 
oreditor taking oomplete, and effectual pOBac esion. 
As to Nu. 1 neither the Fiaoal nor the execauou- 
creditor complained of such resistance or obstruc- 
tion, The petitioner compUina of hindrance but 
he does not explain how he was hindered by any of 
the respondents. 

The respondents were treated by the Fiaoal aa 
persons on whom service of a notice in writing con- 
taininer the substance of a decree for the recpvery of 
poaeeasion was tantamount to giving delivery of the 
lands they occnpied,and as coming within the terms 
of Section 321, Whether the respondents do in fact 
answer to the description of persona indicated in 
that Section may be open to doubt. 

That Section (321) affeots persons in occupation 
of immovable property, "such aa a tenant or other 
person entitled to occupy the aame as against the 
judgment-debtor and not bound by the decree to 
relinquish such oooupanoy." 

1 oannot help thinking that ' other person ' in 
this Section is ejusdetri generis <vith tenant and by 
that I mean a person who has come on tu the land 
under the judgment-debtor by a title which has 
been said to ' go before ' the decree. Such occu- 
pancy may carry with it full rights of poaaeaaion 
apd enjoyment, ot only qualified rights of posses- 
sion and enjoyment. It may be limited to a short 
time or may extend to a long time. 

Now what oonstitutes hindrance in each case 
must depend on the particular oironmstance ot the 
case. It was argued that ' other person ' in 
Section 324 included any person other than the 
judgmsnt-debtor claiming in good faith to be in 
poaseBaion of the property on his own account or 
on acconnt of aome other peraon than the judg- 
ment-debtor, words to be found in Section 327. 

That as I aaid before, is a doubtful question but 
I need not decide the point aa in my opinion there 
is no evidence of the nature of the hindrance 
alleged to have been offered by any of the respon- 
dents to the ezeoution-oreditor. In the absence 
of such evidence the order cannot stand. 

I haveleaa regret in diacharging the order be- 
cause 1 think the claims of the respondents should 
be decided by action and not by the sum.mary pro- 
cedureprovided in Section 327." 

Per Bbowne, a. J. — " I quite agree with my 
brother in hla construction of Section 321, 
If the words 'other peraon, etc' were not to 
be read as ejusdem generis with 'ten- 
ant' bnt entirely free from that which is attached 
to them — a certain relation to the judgment-debtor 
—we might have expected that the proviso would 
have been worded simply, aa to so much of the 
property as is in the occupancy of any person not 
bound by the decree,' 

I do not know whether this Court has yet ° 
decided whether hindrance to a creditor in taking 
complete and effectual possesaion after the officer 
has delivered formal possession to him would be 
punishable under section 326, or as a contempt 
of Court. It has been ruled that the primary re- 
sistanoe or obstruction to the ofBcer is not pun- 
ishable as contempt. (2 S.O. B. 116). Thia olauae aa 
to Bubsequent hindrance of effectual poaseasion is 
not in the Indian Code and our own 
Code has not in sections 326-327 dealt with 
such bindttknoe nomi^Mtwi, It may be possi- 
ble therefore that when formal possession 
is given by the officer without saoh 'resistanoe' 
I 'obatrnotion'aswonldneceasitate immediate 



complaint — i.e., when the writ of posBei^sion ban 
been at the first formally submitted to— any sub- 
sequent 'hindrance' might be punishable as col- 
tempt when committed so soon after formal deli- 
very as to be truly a disobedience after a aem- 
blance of obedience, or might, especially, when 
manif eated only some ti me thereafter be but matter 
for a fresh cause of action. 

In the present case the interval between formai 
delivery and possession was 13 days and therefore 
facts should have been clearly detailed to shew 
whether it was a cane of contempt of Court or not. 
However that may be, 1 agree in holding here that 
the averment in the petition that "the petitioner 
ia hindered by the partiea on whom the Fiscal 
servpd the notice under aeciion 321, in taking 
oomplete and effectual poaseasion thereof" was too 
bald. It was not supplemented by any evidence st 
the enquiry into the matter of the petition and I 
fail to see therefore how the Court found there 
was any reaistanoe or obstruction for which it 
should proceed under section 327. 

1 further consider that it was irregular to file 
one petition with one such averment against the 
persons who were according to the Fiacal'a re- 
turn, in occupancy of the lands in 7 partiea, one 
of 16 lots, one of 8, one of 2, and four of one lot 
each respectively, and presumably in any hind- 
rance or petition made the same each indepen- 
dent of the other necessitates separate enquiry 
thereinto, and thus avoiding the complication 
which the learned Diatriot Judge saw would 
arise. 

The'Fiacal's return to the writ was also defective 
in that he did not show that the occupant on 
whom he served the notices were, or at least 
claimed to him to be, tenants of the jndg- 
ment-debtor, oi entitled, and how, to occupy 
the same as against him. 

I agree therefore that the order under section 
327 Ehonld be sdt aside with all costs." 

11th September, 1899. 



DISTRICT COURT COLOMBO, No. 90/29. 

Fidei-commissa — Principles of a fidei-commissary 
bequest — Interpretation — 'If a testator leaves 
the continuance of a fidei-commissum to the 
pleasure of his executors h« cannot be said to 
have burdened the property with a fidei-com- 
miaeum.' 
Per WiTHEBB, J, — "In my opinion thia order 
should be affirmed. The question of the oorrectneaa 
of the order depends on the construction of a 
clause ot a will and an assignment by the execu- 
tors of that will. 

The clause of the will referred to ia as follows: 
— 'The testator declares to give and bequeath 
to his daughters Anne Morgan Ondaatjie, 
widow ot Henry Potger, and Eliza Mor- 
gan Ondaatjie his house, garden, and field 
Situate at G-reen Street in Laacoreen's drop each 
in equal shares to be divided and that part of the 
house which stands on the west side to be taken 
by the said Anne Morgan 0/idaatjie, and 
that on the east side to be taken by the said Eliza 
Morgan Ondaatjie without reference to more or 
less ot land going into each share of the bouse, 
with this condition nevertheless that the said 
premises shall be and remain under the bond 
of fidei oommissum and descend to their heirs 
provided that the continuance ot the fidei- 
commissum shall depend on the pleasure of the 
testatox's eons, Matthew Philip Morgan Ondaatjie 
and the Bev. S. D, Ondaatjie.' 
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After the death of the testator Ma said 
ezecntora in and by a doonment whioh repitod 
the worda of the said clanae of the will aaeigned 
to the said 'Eliza Motgao Oadaatjie, her heira, 
ezeoatora, administrators, and assigns aubjeot as 
aforeaaid all that part of the (aaid) bouse which 
stands on the esst aide of the said property 
and the gronnd attached to it as aforeaaid be the 
same more or leaa than the gronnd attached to the 
west aide of the houee, to have and to hold the 
said premiaes with their and every of their ap- 
port'enaoes aa aforesaid to her the stid .... as 
aforeaaid, her heirs, executors, adminiatratora and 
assigns for eyer subji^ct aa aforeaaid.' 

Tbe question debated before na was whether a 
valid fldei-oommiaaum was effected by the clause 
of the will above recited and whether aa regarda 
the teatator's aister Eliza that fldei-oommiaaum 
was continued or discoutinued by the ezeoatots in 
their assignment of the eastern'half of the house 
and the ground on that aide of it to that lady. 

Various authoritiea were cited tn na on the point 
at iasne but they were of little service to 
us as the language of the documents ia which 
they applied was not in the least like the 
language of the clauae of Mr. Ondaatjie's will, 

I think by this time we are familiar with 
the principles of a fidei commiasary bequest there 
must be found words in the will or document ' inter 
vivas' which clearly indicate the intention of the 
author of the will or other document that his 
estate or part of it shall not be alienated by the 
heir nominate, but shall be left to be enjoyed by 
some person or peraona in an order indicated by 
the document, or if that is silent by the law of the 
land. 

Now it seema to me that if a teatator leaves the 
continuance of a fldei commiaanm to the pleaaure 
of hia execntora he cannot be aaii to have burden- 
ed the property with a fidei commiaaum. If I am 
wrong in this opinion then I hold that the execu- 
tors intended to convey the prfmiaes described in 
their conveyance to the testator's sister free 
from the fetter of a fidei commiesum. 

In conveying it to the testator's aiater and her 
assignsiiia clear to my mind that they in tended 
to convey the property to her wi^^h free power of 
disposal. 

The words ' subject aa aforeaaid' in the opera- 
tive pait of the conveyance do not control the 
abeolnte character of their disposition ; they_ do 
no more than refer to the clause of the will recited 
by the executors in their conveyance." 

Bbowmb, a, J.—" I agree." 

II.—CBIMINAZ. 



POLICE COURT, NEGOMBO. No. 939/25,581. 
Andriea Peris (Peon of the Negombo Arrack 

Tavern) respondent vs. P. Pedro Fonseka of Koch- 

chicadde, appellant. 

Illicit distillation— Section 13 of Ordinance 10 of 
1844— Offence undHr ttiis seition beyond the 
juriadiotion of the Police Court— Power given 
to the Attorney-General by Ordinance 11 of 
1868 Section 99, and continued to him by 
clause 2 of section 9 of 3 of 1883 has 
been omitted in section 9 of the new Crimi- 
nal Procedure Code 15 of 1898— Section 11 of 
the new Code adds the criterion of fiae to 
Police Court jurisdiction— Vide 11,487, P. C , 
Sandy, 10 May, 1899, in Lux's raporta— nume- 
rical error pointed out in the new Code 
(Vide p.p. 696, 697j— Oftenoe under aection 
13 of 10 1844 ahcnld be tried under section 
167(1} of the n«wOodel6 of 1898. 



Bi'ld here ;— "That an offenoe under section 13 
of Ordioanoa 10 of 1844 ie not triable by a 
Police Court." 

Per Bbownh, A. J. :— "Subject to any further 
argument which Counsel or the Attorney- General 
may desire to submit to me, it seems to me that I 
must set aside this conviction under seotion 13 of 
Ordinance 10 of 1844 on the ground that the Police 
Court had no power to try the charge summarily. 

Prior to the passing of the new Criminal Pro- 
oedure Code such a charge would possibly have 
been held so triable, though the only note I have 
of a prosecution nnder this aection waa one before 
the Supreme Court at the Matara Criminal 
Sessions (2 B. and V. 321) Bat I so consider 
bscanae of two matiera which might have confer- 
red juriadiction but now no longer exist. The one 
waa the power given to the Attorney-General by 
Ordinance 11 of 1868, 99, to have one offenoe 
against the Revenue tried by the Police Court. 
Thia power was continued to him by the second 
olauae of section 9 of the Criminal Procedure 
OQde3ofl8S3, — but that clauae haa been omitted 
iQ aection 9 of the new Criminal Procedure Code. 

The other waa that nnder 96 of Ordinance 11 of 
1868 a Police Oourt was given jurisdiction over 
offdnoes if one of any modes of puniahment, there- 
for was within its jurisdiction, and nnder section 
12 (b) of the Criminal Procedure Code of 1883 the 
criterion of Police Court jurisdiction waa whether 
the offence waa or waa not punishable with im- 
prisonment for a term which might excebd six 
months. But aection 96 of 11 of 1863 was not 
re-enacted in either of the Codea, and section 11 
(b) of the new Criminal Code adds the fur- 
ther criterion, — 'or with a fine whioh 
may exceed Ri. 1,000.' 

The fines possible under section 13 of 10 of 1844 
are £100 ploa 6 shillinga per gallon, and in my 
judgment therefore the magistrate had no power 
to try summarily— (C. P. the decision in 11,487 P. 
C. Kandy 8. 0. M. 10 May 1899— Lux rep: p 19.) 

And it would not be meet that if he were Dietriot 
Judge as well he should refrain from the ordinary 
procedure which veata in the Attorney-Qenerale 
the diacretion before what oourt such a prosecution 
should be tried. 

I would draw attention to the fact that th^ 
number of the section (12) of the old Criminal 
Procedure Code has been by mistake reprinted in 
the last column of schedule 2 of the new Code- 
offences against I other laws,' — instead of section 
11, the corresponding section of the new Code, 

I will not comment now on the form of the 
search warrant whioh waa iaaued in thia case, or on 
the practice of theNegombo Police Court of issuing 
gOarch warrants on afBdavits irrespectively ap- 
parently of any complaint against any person 
]]aving been made. 

Appellant's counsel urged on me that I ahcnld 
require tha production of the affidavit on which 
the warrant was signed in order that the merits of. 
the original complaint might be scrutinized, and 
as I allow the nqaest waa in reason I will now in 
remitting the case for proper procedure request 
the magistrate to have it — or a copy of it, if it is 
filed elsewhere — filed in these proceedings. 

I therefore set aside the conviction and sentence 
and remit the proceedings to the magistrate in 
order that he may conclude the inquiry and deal 
with the record under section 157 (1). As I con- 
sider he had no jurisdiction to trjr summarily, 
seotion 192 (1) would not in my opinion apply." 
12th September, 1899. 
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POLICE COURT, KUaUNNGALliE, 469/10,859. 

OSenoe under the Labour Ordinance 
11 of 1865. Quitting eeivioe without 
nnlice or reasonable cause — Section 11 of 11 
1865 — Is a nurse domestio servant 1 — Non-pay- 
meat of wages a reasonable oanse for quit- 
ting service— Non compliance of requirements 
of Section 806 of the Criminal Prooednte Code 
by the Magistrate. 
Seld 'here that a woman employed to sackle 
a ohild — as long as she has milk at the breast 
—does not come under the provisions of the 
Labour Ordinance.' 
Per WiTEBBB, J : — "The judgment in this case 
must be set aside and the acouaed acquitted. 

The proceedings are very irregular, because this 
woman was charged with no offence either under 
the Code or any local Ordinance, nor was she con- 
victed of any such offence as section 306 of the 
Criminal Procedure Code requires. 'Every judg- 
ment' — this section inaata— shall specify the offence 
in vnyi and the section of the law imder which the ae- 
ou'sed is convicted. I take it that the charge and con- 
viction were intended to relate to an offence un- 
der Ordinance 11 of 1865, in that the accused, 
being a servant of the complainant, quitted the 
aerrioe of her employer without leave or reason- 
able cansebefore the end of her term of service 
or previong warning. 

Now if the evidence clearly supported a con- 
viction under seotion 11 of the Labour Ordinance 
of 1865, 1 might amend the judgment in con- 
formity to that evidence. But the Magistrate 
has not found what the nature of the contract 
of service between the complainant and the ac- 
cused was. 

The complainant deposed that he engaged the 
aoonaed to nurse his little grand-daughter as long 
aa ahe was able to give the child milk. This is a 
very indeterminate contract. It is true that the 
coiniplainant also allged that the accused was, to 
reoive Be. 2 a month and clothing and rice for tier- 
self and a child other own — a half -weaned child. 
This she was to receive only as long as she was 
in a condition to give milk to the complainant's 
grand-danghter. 

A nurse may or may nitbe a domestio servant but 
aa at present advised, I do not think that a woman 
employed to suckle a child as long as ahe has 
milk at the breast comes under the provisions of 
the Labour Ordinance. 

Bat apart from that I am almost convinced 

that the nurse had not been p%id regularly before 

she left aervice, and that she had good excuse 

for leaving without notice." * * * 

8th September 1899 

CRIMINAL. 

POLICE COURT, BATTICALOA, No. 13,915, 

Virakuddi Selappu— (oomplainant.) m. Tilla- 
rampalam Kandararem— (aooused) 

1, Kattar Paman 1 Witnesses 

2. Vairavi Sinnakuddi ) appellant. 
G-iving false evidence under aection 188 of the 

Penal Code— Is it punishable as contempt of 
Court ?— Seotion 440 of the New Criminal Pro- 
cedure Code— Seotion 12 of the Oaths' Ordi- 
nance identical with this section— Vide judg- 
ment of the Privy Council in re Pollard, 2 
S. C. 0. p. 8— Vide also 2 N. L. R. p. 74. 
ir«?<i here;— 'That the judgment of the Privy 
Uoanoil in re Pollard (2 8. 0, Oj 8) govern 



aection 440 of the Criminal Procedure Code 

16 of 1898, aa well as section 12 of the Oaths, 

Ordinance No. 9 of 1895.' 

Held also :— 'That a Magistrate cannot aummarily 

punish as for contempt under aection 440 

without first giving the accused information 

of the facts con^stituting the offence and an 

opportunity of explanation.' 

Per LAWEIB, A. C. J.:— "The Police Magistrate 

sentenced two witnesses to fines for contempt of 

Court in that they gave false evidence within the 

meaning of the 188th section of the Penal Code, an 

offence he described as punishable under section 

440 of the New Criminal Procedure Code, That 

section is identical with the 12th section of the 

Ordinance 9 of 1895. 

I do not know wby the section was put into the 
Procedure Code, and why when pat in, the section 
of the older Ordinance was not repealed. 

The procedure hecessary before conviction under 
section 12 of 9 of 1895 is equally necessary before 
conviction under section 440 of the Criminal Pro- 
cedure Code. 

The judgment of the Privy Council in re 
Pollard, quoted and relied on by Phear, C, J., in 
deciding D. C, Kegalle, 3,781i more than twenty- 
one years ago, reported in 2 Supreme Court Circular 
p 8 governs both the sections. 

The comparatively recent case P. C, G-alle, 
20,984 reported in 2 N. L. B. p 74 clearly stated 
that such an order as the Magistrate made in 
this case "cannot possibly stand" — the judg- 
ment of the Chief Justice, Bonser, and of my 
brother Withers are conclusive. 
I quash the order," 

29th September, 1899, 



POLICE COURT, PUTTALAM, No, 5,826. 

D.J, Franoiscus, appellant us.. Mariamma, 
respondent, 
Frivoloua or vezatioua complaints — Crown costs 
and compensation— 'Section 197 of the 
New Criminal Procedure Code 16 of 1898, 
sub-section 3. 
By this sub-section, ' before making'an order under 
section 197 the magistrate shall record and 
consider any objection which the oom- 
plainant may urge against the making of the 
order, and if he makes such order he shall 
record his reasons for making ^e same.' 
Per LAWBIB, A. 0. J:— "The order is quashed 
because the magistrate did not follow the proce- 
dure required by the 3rd sub-section of the 197th 
seotion of the Criminal Procedure Code." 

29th September, 1899. 

DISTRICT COURT, GALLE, NO. 12,746, 
The Queen- (appellant), vs, J, P. Weerasinghe- 
(resjondent). . . ^ ,. „ . 

Offence under the Notaries' Ordinance 2 of 
1377— Sub-section 14 of section 26 
of this Ordinance— Neglecting to endeavour to 
ascertain whether any prior deed affecting the 
land has been registered— Vide 3. N.L.B.P 206 
-Duties of a notary under aub-aeotion 14 of 
section 26 laid down by Bonser, C. J,, in this 
case. 
Held : 'that if a notary ascertains that a prior 
deed has been registered and if he inaerta the 
registration number on hia deed, he doea all 
that the Qidinanqe (aection 26, Bnb;»eotion 14) 
requires him to do.' 
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Per LA.WBIB, A. 0. J. -.— " 1 nndeiatand the faots 
to be that '"n April, 1899, A. P . Jeronis de Vas 
Ooonewardene went to the office of the appellant, 
a Notary Pablio, and showed a Crown grant in hia 
favoor dated 23id Jnly, reeristered 2l8t Angnst, 
1890. At the reqaest of Goonesrardene the Notary 
Pablio drew up and attested a morteraere over that 
land ill favour of Charles de Silva and he 
inserted at the bead of the mortgage 
deed attested bjr him the number of the 
resriatration volume and the paere of the folio in 
which the reeriatration of the Crown grant had 
been entered. 

The notary was afterwards tried in the District 
Court of G-alle on an indictment charging him 
with haying neerlected to endeavonr to ascertain 
whether any prior deed affeotine the land had been 
reifistered, and had thereby committed an offence 
pun iHbable nnder sub-aectiou 14 of eection 26 of 
the Notaries' Ordinance 2 of 1877. 

The learned District Judee acquitted the accnaed 
noi'ary, holding that he had committed no offence. 

The Attorney- G-eneral appealed. 

I agree with the Diatrict Jadere. District Coart, 
Oalle, 12,610, reported 3, N.L.R. p 206 differed in 
r aaential particalara from the present case. There 
a notary was Bati''fled with the assurance of the 
man who came to execute a deed, that he 
waa entitled to land by inheritance. The 
notary there made no endeavour to 
ascertain whether any prior deed affec*.iner the 
Inn'd had been reciatered, and Bonser, C.J., held 
that the notary h'id committed a breach of the 11th 
euh-section of section 26 of the Notaries' Ordinance. 

The Chief Juatice said there :— " Unless a 
notarv has personal knowledge (which in some 
cases he may have) of the state of the title it is 
his duty either to attend the Begistrar'H Office in 
person to search the register, or to employ some 
«nn flise to do it for him." 

Here the notary had personal knowledere of the 
title, becansehe had before him a regiatered Crown 
errant which waa aaffioient proof that in 1890 the 
land belonged to the propoaed mortgagor. 

It seema to me that he obeyed the 14th sub-sec- 
tion when he inserted at the head of the deed 
atteated by him the number of the regietration 
"olnm*', and page of the folio in which the regia- 
tration of anch prior deed had been entered, 

I agree with the Chief Justice in the advice he 
?i vea in his i ndgmenii, which ought to be followed 
bv all notaries. But I cannot aet a^ide this ac- 
quittal and fin 1 the notary guilty unless the 
statutory offence has been committed. lu my 
opinion, as the Ordinance stands, if a notary 
ascertains that a prior deed baa been registered 
and if he inserta the reeristration number on hia 
deed, he doea all that the Ordinance requires him 
to do." 

3rd October, 1899. 



POLICE COUaT PANADURA, 510/6.535. 

Weeraslnghe Mudelige Nonra of Wekadu, res- 
pondent vs. S. L. Mohamdu Lebbe aijd 2 others, 
1st aooused appellant. 

Disposal of property the subject of offences — 
Chapter XL. of the Criminal Procedure Code — 
Section 413. 
HelA here; — 'That it is beyond a Magistrate's 
power to make order as to the disposal of pro- 
perty unless an offence has been committed 
regarding it. 
Per Lawkie, A. C, .1.: When the Magistrate 
disbelieved the charge of theft and discharged the 
accused no more remained to be done. 



Ifa Civil ^tion is contemplated it is right to 
leave the door-frame in the same place and in 
possession of the same parties as it was when the 
cause of action arose. 

Indeed it is beyond a Magistrate's power to 
make order as to the disposal of property unless 
an offence has been committed regarding it, and 
here the Magistrate holds that only a Civil action 
lies; and this property was not nroduced in Court. 
_ It will save the Magistrate trouble if the exist- 
ing state of possession is maintained. I set aside 
the ordOT to bring the door-frame into Court." 

4th October, 1899. 



POLICE COURT, KANDT, NO. 12,736, 

Don Juan Appa (renter's peon)-reapondent vs 
Lucy Hamy — appellant, 

Poaseasiner more than one gallon of toddy— Sec- 
tion 42 of Ordinance 10 of 1814— Uaes of Wal 
bark to check fermentation of toddy — Impro- 
per iaaue of search warrants —Towhom a search 
warrant shonid be directed and to whom not 
—Vide P, 0. Kandy No. 12,241, 4th August, 
1899, Lux rop:— 

SslJ, here : — 'that posseasion of toddy in exceaa 
of one erallon found in a house where husband 
and wife reside must be presumed to be the hus- 
band's posseasion although the wife alone is in 
the house at the time of search — ' 

Par Lawbib A. C. J. :— " The charge is for posaes- 
ein? more than a gallon of fermented toddy. The 
toddy waa found in the house ooonpied by the ac- 
cused and her huabaud. 

Prima facie, the posaeasion waa the 
hnaband'a possession and that presump- 
tion hae not been disturbed by any evidence of 
peculiar possession by the wife. The Magistrate 
is mistaken when he aaya that the person who 
waa in the house at the moment when the ren- 
ter's peon arrived ranat be held to be the poea 
eaaor. 

Here it ia plain that the man and not the woman 
was the responsible poaaessor. 

The two witnesses seem to think that the bark 
in the pot showed that the toddy was fermented, 
I always unrlerstood that hal bark was put into 
sweet toddy to prevent (or at least to check) fer- 
mentation, 

I am not sure that it was sufficiently prove 1 
that it waa fermented toddy, 

1 ventured in a recent oaae to doubt the pro- 
priety of issuing search warrants to renter's peons. 
I see that it was done in this caae. In 
my opinion a search warrant ought to be 
directed to the Fiscal or to an officer 
the Police, not to a complainant or other private 
persont." 

3rd October, 1899, 

2 S. 0, C. 8 : — " No person should be punished 
for contempt of Conrt which is a Criminal offence 
unless the specific offence charged against him be 
distinctly stated and an opportunity of answering 
it given him (Ra Pollard L. B. 310 C. 106) 

Before calling on a person to answer even a 
properly specified charge of contempt the court 
must state a ^/-ima/aoie caae of facta eaaential to 
the anbatance of the charge an 1 the materiala on 
which they are arrived at. 

A Police Magistrate has no jnriediction to 
pnnish perjury aummaiily as a contempt of Coart, 
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2. N. L. E. 74:— "Olanae 1 of 812 of Ordi- 
nanoe 9 of 1896 givea power to OoartB 
if they are of opinion that false evideiioe within 
the meanings of section 188 of the Penal Code has 
been giving by any witneea, to snmmarily punish 
him as for a contempt of Oonrt. 

But this power must be . e:(erci8ed in acoordanoe 
with established legral principles, and a witaesa 
before he is punished nnder the section mast be 
informed of the facta constituting the offence and 
given an opportnnity of explanation. 

BoNSBB, 0. J.— Clause 1 of section 12 of 9 
of 1896 should be exercioed only when it ia c'ear 
on the face of the proeeedincs that witnfsees have 
been g'nilty of eiving false evidence — not in oases 
involving a conflict of testimony. 

In the latter class Maeistratps would do wisely 
to exercise one of the alternatives open to them 
under section 12. 

Inexpediency of the change in the law observed 



I. CRIMINAL. 



B72. POLICE COURT, MATABA, No. 1,690- 

Offence under section 185 of the Penal Code— Sanc- 
tion of the Attorney- G-eneral — section 117 of 
the Criminal Procedure Code For a con- 
viction nnder section 185 of the Penal Code 
the disobedience must cause obstruction, 
annoyance or injury to any person lawfully 
employed — "When a Magistrate has granted 
permission to a man to tom-tom all night he 
is entitled to do so unless he violates the clear 
words of that permission, or misoondnots him- 
self to tLe annoyance of those in authority," 
Held. — " That when a complaint is made by or 
at the instance of a private person nnder section 
185 of the Penal Code, the sanction of the 
Attorney-General is necessary under the 147th 
section of the Criminal Procedure Code to give 
the Court power to entertain it. 

Per Lawbib, J. — This is an appeal against a 
conviction for disobeying an order promulgated by 
the Police Magistrate that the accused should 
stop beating tom-tom directly the Police ordered 
him to do so. 

The eentence is a fine of Be. 20. The appeal resta 
on a point of law, that the sanction of Attorney- 
General was not obtained as is reqgired by the 
147th section of the Criminal Procedure Code. 

The complainant is a Police Sergeant. The com- 
plaint is good if that Police Sergeant was the 
public servant concerned, or if it was on the 
complaint of seme public servant to whom he is 
subordinate. 

Now the public servanta eoncerned whose orders 
were disobeyed seem to have been two Police con- 
stables acting on the inatrnotione of Boteju, . Re- 
serve Sergeant, who again acted on the complaint 
ef Mr. Bailley. 

The Police fonstablee of the Bfserve 
Sergeant were I think the public servants concern- 
ed. I do not know what the complainant Silva 
Serereant had to do with it. 

The accused presented a petition to the Acting 
Police Magistrate asking for permission to beat 
tom-tom from 6 p.m. to 6 a.m. The magistrate 
wrote on the petition — 'allowed on the usual con- 
ditions.' 

The reserve sergeant Bays that the usual way m 
which licenses are granted is that pa^cties 
applying must put a stop to it directly .the 
police order it. But surely the permission of 



the magistrate is not to be negatived without good 
cauae. 

It must be assumed that (he permission was 
not granted without some enquiry or at least with- 
out some knowledere of the locality where the 
tom-tom is to be beaten. 

Qneof the requirements of a conviction under' 
section 185 ia that the disobedience caused obstruc- 
tion annoyanoeor injury to any person lawfully em- 
ployed. 

It is not eupgested that such was caused. It !s 
said that a private person, Mr. Bailley, was annoy- 
ed, .but Mr. Bailley has not come forward to say 
so ; if the complaint be virtually at his inntance, 
it should have had the sanction of the Attorney- 
General. 

It seems to me that when a maeristrate bag 
granted permission to a man to tom-tom 
all nisrht Ion?, he ia entitled ^o dd so un- 
less he violates the clear words of that permission 
or misoandncts himself to the annnyanon of those 
in authority. 

I set aside and acquit." 

3rd November, 1899. 



489 POLICE! COUR ^ KALUTARA. 
No. 7,620. 

Proceedines nnder Ch: XVI of the Criminal Pro- 
cedure Coile— Causing grievous hurt, and oaus- 
\j\e hurt in committing robberv. — Sections 31 7 
and 382 of the Penal Code — Can evidence he 
afiven by the acousfd nu thoir own bphalf in 
investi?ation« under Ch ; XVI ? Section 15*', 
sub-sections 1, 2, 3, 4, 5 and 6 of the Criminal 
Procedure Code. 
Seld here : — 'That the aocnsed cannot give evi- 

dence on tf)(>ir own behalf in an investicration 

under Ch: XVI.' 

Eeld alpn : — 'That when an aconsed has been 
chareed with a erave offence, it is irresrular to con- 
vict him of a lesser offence, with which he had not 
been charefO'?. and not hbving been discharged of 
the eraver offence.' 

Held, fqrther : — ' That it is nnusdal for a 
charge nnder section 382 standing alone, disasso- 
ciated from section 380.' 

Per Lawrib, J : — " I do not see any other way 
of putting this case in order than by quashiner the 
proceedinirii taken after the close of the cane for 
the prosecution, and remittiner to the Police Court 
to nro'ceed accordic? to law. 

The magistrate had before him two men ohanrcd 
with havinar causnd erievons hurt under section 
317, and with having caused hurt in committing a 
robbery under section 3R2. The case was not 
triable summarily by the Police Court, 

The Investie'atidn under Ch. XVI. went on 
regularly until the close of the case for the prose- 
cation, and then the magistrate seems to have for- 
erotten that be was investigating, for he allowed 
the accused to eive evidence on affirmation on 
their own behalf, which can only be done in a 
-trial, and after hearing more evidence he convicted 
the accused of offences under sections 314 and 315. 
This was irregular because the aocnsed had not 
been, discharged, of the graver offences; they had 
not teen charged with nor tried for the lesser 
cffences. 

When the case goes back the mieristrate will 
consider whether he oueht not to add a charire of 
lobbeiy nnder s'eotion 3S0. I have never seen a 
charge under seqtion 382 standing alone, die- 
associated from section 380. 
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The m^gigtiate ,wiU then ooDsidei whether he 
will diBoharpre the Boouaed nnder aeotion 156 
(enb'Beotion 2), or whether he will examine the 
aoonsed and take evidenoe nnder eeotlon 166 (Bab- 
eeqtionB 3, 4, S, 6). ' ' 

At the oloBe of the enquiry it he ie of opinion 
that there are not Buffioient gronnds for commit- 
tine' the aocuBed for trial he will discharge them; 
if there are groundB for committing thien he will 
Bend the case to the Attorney-General a8 ia pro- 
vided by deotion 167, 

If the magistrate diaohargeB the aacoBed of the 
irraver oSenoea he can then ohaige them with any 
leRaer offence which the evidenoe recorded leads 
him tq believe they have committed, and he can 
pat the acoueed on their trial. 

In the present case it Beems to me that it' wonld 
be very difficult to convict of the lesser offence on 
evidence whioh the magistrate has found nntrnat- 
worthy and nntrne in so many important parti- 
onlars. 

If this was a true charcre of highway robbery of 
a cart and bnll, and hnrt with a knife in the 
oonrse ef oommittine the robb ry, it is a oaBO for 
a jwj^ if there was no highway robbery, if the 
hnrt was not canBod in the way described by the 
complainant, if it was not an accident ill the way 
deeotibed by the accused, it will be difficult for the 
maeistrate to find evidenoe which he believes and 
trusts and which would justify a conviction (or 
the leaser offence. 

I quash and set aside the proceedings, since the 
close of the complainant's case, and I remit for 
further proceedings according to law," 

18th September, 1899. 
POLIOE COTTRT, AVI3AWELA, No. 3,187' 

(In revision). 
Grown costs and compensation— I. N. h. 
R. 326— Section 118 (a) of the Criminal. 
Procednre Code. 

Seld : ' That an order for the payment of Crown 
costs and oompeneation cannot be made in pro- 
ceedings initiated by a report in writing by eome 
officer, and not by a complaint, nn^er aeotion 148 
(a) Criminal Procedure Code.' 

Per Bbowsb, A, 3 : — " I revise the proceedings 
in this case in regard t.o the imposition of Crown 
costs and compensation, which order I set aside. 
It has been already decided in the I N, L. B. p 326 
that such orders cannot be made in proceedings 
which like these have been initiated by a report 
in writiner by some officer and not by a complaint 
under section 148 (a) of the Criminal Procedure 
Code." 14th September, 1899. 

II. CIVIL. 

406. COUBT OF BEQUESTS, EUBUNEaALLB 
No. 6,074, 

Kandyan law — Claiins of illegitimate children— 

Sawyera on Kandyan law the best authority 
— Austen, p. 148 — MarsbaU's judgmenti.— 
The Niti Nighandua on the rights of illegiti- 
mate children — Vide Armour's Grammar of 
the Kandyan law — Comparative weight of 
opinion of Armour and Sawyers — Vide the 
holding of Justice Temple in D, 0. Kandy 
19,306, November 1B47— Vide also O. C. Kandy 
23,067, rep. Austen, p. 147, and Lorensz Vol, 
I. p. 189— C, C. Kandy, No. 66,981,-18 pro- 
perty acquired by gift to a aon from a father 
the eon's acquired property ?— Vide 5, 8, C, 0, 
46— Deflnitioa of " Paraveni"— -' The opposit < 
of paraveni ia not acquired land, but land 



held aa in " Morn Wena — ' Praveni Pangu' " 
as defined by Ordinande 4 of 1870— Vide ap- 
pendix, Niti Nierhandua p. 119 — 
Held here : — ' That among Kandyana illegiti- 
mate children havenoolaim to land which their 
father in 



Beld alao :— 'That illegitimatea have a right 
to property acquired by the father, whether by 
purohaae or gift.' 

Held further: — " That property acquired by 
gift to a aon from a father is the son's acquired 
property,'' 

("I am unable to draw a distinction between 
property inherited by d father and gifted to his 
BOD, and proprrty purchased by a father and 
gifted to his son. In the former case as in the 
latter I say tbat the eon 'acquired' the property") 

Held also: "That there is no distinction 
between "Acqpired" and "Paraveni" property, 

("What is opposed to "Paraveni" is not acquired 
land, but land he'd as in Mora Wena") 

Per XJAWBIB, J: — "I understand the law to be 
that among Eandyans illegitimate children have 
no claim to land which their father inherited. 

I regard IVCr, Sawyers as the bext authority on 
Kandyan law. He was Judicial Commissignei of 
Kandy from 17[b Au nst, 1821, until he retired 
on pension on 3rd July, 1827, 

In his notes (patre 7) he says: — "The 
issue of the low-caste wife can inherit 
the lands acquired by their father whether by 
purchase or by gift from strangers, but q^nnot 
inherit any part of the property which has-desr 
oended to him from Lis ancestors while a descent 
dant of one of the pare blood of the anoestpra, 
hjwever remotp, remains to inherit," 

Austen, p. 148, notes a decision dated 13 Deoem- 
\>et, 1824, where Mr, Sawyers and the chiefs held 
that the children of an irregular connection were 
entitled to inherit the father's purchased property. 

Sir Charles Marshall's notes on Kandyan law are 
copied from Sawyers and the passage on -page 7 of 
Sawyers is 'reoeated on p. 336 of MarBhall. 

The Niti Nighandua, whioh, in my opinion, was 
written between 1830 and 1840,' p, 14, says :— 
"Children of a oononbine will not be entitled to 
maintenance from the ancestral estate though in 
some inetanoea hia acquired property, moveable and 
and immovable^ will beoome their property." 

Armour'a Grammar of the Kandyan' law (flrst 
publiBhed in the Ceylon Misoellany in 1842) , 
is mainljr a translation of the Niti Nighandua ' 
but the paragraph (p 135 of Armour), headed, 
"Illegitimate issue is, (so far aa I have ascertained), 
not to be found in the Niti Niehandna, I do not 
know where Armour took it from. It in printed 
in Perera's Armour p'34, section 2: "Datiy.-.'0f 
parents towards illegitimate children," There 
Armour lilnits the property to whioh suoh illegi- 
timate ohildren oan succeed to the father's pur- 
ohaaed lands, or "landed property whioh he has 
ab^uired by purchase," 

Mr, Armour's opinion has not the same weight 
as Mr, Sawyer's, for he was not A judge; he was 
appointed interpreter to the Judioial Commis- 
sioner in October 1819; afterwards he was Secre- 
tary to the Judicial Commissioner's Qonrt, an 
office which he beld when Mr. Sawyers was the 
OommiBBionar, 

In D. C, Kandyi 19,306 (20 Notember, 1847) re- 
ported in Austen, p, 108, Mr, Justice "Temple as- 
somed that a concubine of a deceased Kandyan 
would be entitled to "acquired" property. 
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In D.O., Kandy, 23,067, the District Coatt of 
Kandy, held that illegitimate ohildren were en- 
titled to lands which were the "acquired" propnrty 
of the father and this was afterwards affirmed on 
22nd September, 1866. The oaan is reported both 
by Ansten p. 147, and by Lorenz Vo). I, p. 189. 

In 66,981, D.O., Kandy, I eaatained the right of 
illef^itimata ohildren to acquired property. 

The qneetion remains whether oroperty acquired 
by gift, to a son from a father is the son's acquired 
property. This Court in D.O., Kandy, 88,281, re- 
ported in 5 Sup. Ct. Ciroalar, p 46, held 
that land purchased by a father and 
afterwards gifted to a «on was the 
son's acquired property. 

Here it is ooncaded that the illegitimate child- 
ren have right to one land purchased by Kirihami 
and gifted to Kiri Banda. 

I am unable to draw a distinction between pro- 
perty inherited by a father &nd gifted to his eon 
and property purchased by a father and gifted ^to 
his son. In the former case as in the latter, I say 
that the son "acquired" the property, 

In this careful and able judgment Mr. MacLeod 
draws a distinction between "acquired" and "pa- 
raveni" property. I do not understand that there 
is such a distinction, "Paraveni" means lands 
held by a man in his own right, orer which he 
has disposing power, and which on his death intes- 
tate will pass to his heirs. 

What is opposed to "paraveni" is not acquired 
land, but land held as in Moru Wena, that is by a 
tenancy at will, or land held by a man 
ib virtue of his offioe, soch as the 
endowment of a vihare by a priest or the lands 
held of old by Disawas and other high officials 
during their tenure of office. 

The interpretation clause of the Ordinance 4 of 
1870 defines Fraveni Pangu to mean — " an allot- 
, ment or share of land in a temple or Nindagama 
village held in ' perpetuity,' "- and Sir John Doyley 
said : — " Paraveni land is that which is the private 
property of an individual proprietor, land long 
possessed by his family, but so called also, if re- 
cently Bcqaired in ' fee simple.' " 

See the G-loaeary publieed on 23rd June, 1869, 
and also the appendix of theXitiNighnndua p. 
119. 

In the present case I hold that the lands were the 

acquired property of the deceased by gift from his 

father. He wonld have inherited only an nndivid- 

, ed share of these lands, by gift he acquired the 

whole. 

16th October, 1899. 



1. CRIUINAL. 



483, POIilOB COtJBT, KURUNEGALtB, 

No. 10,764. 
Frivolous or vexatious complaints — Order for 
Grown costs and compensation— Section 197, 
Criminal Procedure Code — Procedure which 
must be followed befdre an order is made un- 
der this section. 
Held here : ' That a court may acquit after 
hearing the leading witness o nly. 

Seld»,\aa: 'That before a complainant can be 
made to pay Crown costs he must be allowed to 
adduce all his evldeaoe. ' 

Per L^WBIB J. : — "In this appeal against an 
acquittal sanctioned by the A.ttorney-G'eneifa1,_ I 
was assured tha^ the complainant had more wit- 
nesses and that the trial was prematurely stopped 
by the Magistrate. 

It is clear that before a complainant can be 
made to pay Crown^costs, he must be allowed to 



adduce all his evidence and the Magistrate must 
then find that the complaint was frivolous and 
vexations, then he must give the complainant an 
opportunity of stating objeotions to the order to 
pay Crown costs, and must record his reasons for 
making it. 

That was not doqe here and the order as to 
Crown costs is quashed. See Seotion 197 of the 
Criminal Procedure Code, which m net be followed. 

Bat Ihongh the order as to Crown costs was 
premature and irregular, a Court may acquit after 
hearing the leading witness only tor if that 
witness be not believed it may be waste of time to 
hear more evidence. 

Here the Magistrate heard the evidence of the 
complainant and of the principal witness at great 
length and obviously with patience, au j I see no 
G-Qod reason for setting aside the acquittal, as 
I presume it is founded on a disbelief of the 
evidence of Bilenia." 

2.5th September, 1899. 

499. POLICE OOUBT, K4NDY, ^fo. 12,848. 

Maii^tenaace — Kandyan marriage law — Binna 
marriage. 

Held : — 'That the faot that two Kindyaris were 
married in Binna does not imply that the wife has 
ndependent means.' 

Per Laweib, J. — "Remit for further investiga- 
ton. The Police Magistrate has not recorded auv 
evidence to the eSect that the applicant has suffi- 
cient means of her own to support herself. 

The fact that the applicant and resprjndeni: 
were married in Binna does not necessarily 
imply that she has independent means. A. very . 
poor couple may be marrigd in Binna ani indeed 
the ordinary meaning of a Binna marriage is that 
the husband has gone to live in the house of his 
wife's pirents. 

I must remit for further evidence aud 
consideration. 

In the formal order to be finally pronounced the 
magistrate will do well to name the children to 
whom be finds maintenance due and to fix the 
sum to be paid for each." 

2.5th September, 1899. 

523, POLICE COURT, CHAVA- 
KAOHOBRl, No. 4774. 

Sections 470 and 471 of the Penal Code — Using 
false property mark — Branding stolen cattle. 

Held : That the branding of stolen cattle by a 
person to whom they do not belong is punishable 
'inder sections 470 and 471 of the Penal Code.' 

Per Lawbik, J :i— "This is the first case in 
which I have seen the 470 and 471 sections of the 
Penal Code made n°n nf tn ounish those who put 
their own brano-marss nn sduiou cattle which do 
not belong to them. I think the Police Magistrate 
is right and that the section applies.' 

Section 470 enacts : — 'Whoever marks any move- 
able property, etc, with the intention of causing 
it to bA believed that the property so marked be- 
longed to a ,ierson to whom it does not belong, is 
s«id tn use a false propeity-mark.' 

I affirm." 

17th October, 1899. 

542. POLICE COURT PUTTALAM, NO. 5,795 
EfEeots of the new Criminal Procedure cnie 1898 — 
Investigations under chapter XVI with 
their attendant advantages superseded by 
summary trials at discretion ot Haeis- 
trate who is also a Diatriot IJudge — Sections 
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369 and AiS of the Pensl Code— Sections 
148 (a) »nd 197 o£ the Criminal Pro- 
cedure Code — Crown ooeta and compenea- 
tion — RnleB laid down which must be observed 
before an order under B€otion 197 is made. 
Per Lawrie, J : — " The Magistrate bad before 

him 6 men accused of house breakinpr by nigh. 

and of theft of a considerable amount of property 

from a dwelling house. 

Before the Magistrate was in a position to 
judge whether it was a serious ofEenoe he chose 
to try the men summarily. He can hardly be 
said to have been of the opinion that the oSenoe 
might properly be tried summarily for there were 
before him no materials oc which to form an 
opinion. 

This is an example of How, the control 
of prosecutions for serious oSences is 
slipping away from the Attorney General, 
how the safeguirda afforded by an invtstiiration 
under chapter XVI, consideration by Crown-Coun- 
sel, and commitment and trial on indictment be- 
fore the District Court or Supreme Court, have 
been swept awky by the Criminal Procedure 
Codp. 

It ii Tain to do more than deplore this change 
in Criminal Procedure, for the ordinance gives 
complete power to any Magistrate^ who is also a 
District Judge, to try summarily any offence 
triable by the District Cour^, even if they be 
^as this ease was) punishable with 12 years' 
rigorous impriaoninent, (7 years under section 369 
and 5 years under seotiou 443.) - 

Here I think justice has not been done. The 
Magistrate tried this serious case hastily. 

I say that the Magistrate ought to havp taken 
preliminary proceedings under Chapter XVI and 
to have submitted the record to the Attorney-G-ene- 
ral, who would have considered the case and either 
ordered a discharge or a committal for trial. 

I must quash the order as to Crown costs and 
compensation, 

Ist, Because this was not a case instituted on 
complaint under section 148 1. (a). 

2nd. It was not a case which originally a Police 
Magistrate had power to try, 

3rd. It was not a esse in which the Magistrate 
declared the complaint to have been frivolons anO 
vexations : the Magistrate calls it an ntterly false 
and vexatious case. 

The objections utged by the complainant 
against the magistrate makinsr the order for.Crown 
costs and compensation was I think a good objec- 
tion. The complainant said : — "You have not heard 
all my witnesses." The magistrate replied : "One 
of the witnesses you mean to call is a Duraya boy 
an 3 the other is a Tamil like yourself." 

I do not appreciate the relevancy of the magis- 
trate's reply. If Duraya boys, and Tamils be 
present when crimes are committed they are <tble 
to give evidence. 

Altogether this is an unsatisfactory case; if it 
had ended in a conviction I think I would have 
pet it aside and ordered an investigation under 
Chapter XVI ; Jbut it has ended in an acquittal- 
I presume the Attorney-General is satisfied, for 
be has not appealed, and without an appeal this 
Court cannot (or at least does not) interfere with 
acquittals. 

1 quash the order as to Crown costs and com- 
pensation." 

16th October, 1899. 



11. CIViL. 
DISTRICT OOITRT, COLOMBO. 

160112,315. . „ c .., 

Double costs— Ordinance 10 of 1897— Section 
i of this Ordinance intended as a check to 
the abuse or misuse of the Partition Ordin- 
ance 10 of 1863. Interpretation— Can a will 
creating a fideicommissmi dated prior to 
1840, and which has cot been registered 
under the Ordinance 6 of 1866, be received 
in evidence ?~Can purchasers of life inter- 
ests in property temand a partition 7—3 N, 

L, R., 200. 
5«Zd:— 'That the mere dismissal of an action 

for partition is not proof oouoiusive that such 

action 'should not have been brought. 

Jleld also:— 'That the penal provision of 'section 
4 of Ordinance 10 of 1897, does not apply to a 
person who, in good faith brings an unsucoessful 
action under the Partition Ordinance.' 

Held further:— "That the sale of land held under 
a fideBommissium does not give the purchaser 
title to demand la partition decree, because the 
vndors had no right to sell more than their life 
jnterest. 

Per BONSEB, C. J. :— " It cannot be maintained 
in this case,— a point which Mr. Dornhorst hardly 
contested,— that the words of this will do not 
create a valid fidei commissum. _ 

The decided cases are too strong to be ignored 
and I am, therefore, of opinion that the learned 
District Judge was right in hol.'ing that this pro- 
perty was burdened vyith a fidei oommusuni to 
the 4th treneration. I am also of opiuion that the 
District Judge was right in dismissing the action. 
It seems to me quite clear that the plaintiff in this 
case was not entitled to proceed under the Parti- 
tion Ordinanoe to obtain either a partition or sale 
of the property. . 

Another question has been raised m these pro- 
ceedings as to whether the plaintiff, whose action 
has been dismissed, should be condemned to pay 
double stamp duty under the provisions of section 
4 of Ordinance 10 of 1897. That section 
exempts from stamp duty proceedings 
under the Partition Ordinance, on the gronnd that 
it is to the interest of the community that such 
actions should be brought therefore, every 
encouragement given to persons to bring proper 

But to meet cases in which the Partition Ordin- 
ance is sought to be used for collateral purposes, 
such as establishing the title of owners or caim- 
ants, and also to meet cases which, I am sorry to 
say, are not of infrequent occurrence, in which one 
of the co-owneis has been inclined to snatch a 
partition decree behind the back of other co- 
owners -(0 meet all these cases of sbuse or misuse 
of the Ordinance, this penalty of double stamp 
duty was provided, and section 4 provides that— 
"if it should appear to the Court before which any 
action or proceeding for the partition or sale ot 
land has been instituted that such action or pre-, 
oaeding is one which should not have been in- 
stituted under the provisions of the Ordinance 10 
of 1863, or th»t it was instituted in order to re- 
priveany person not named in the plainlmff » 
application to such court of his interest in the said 
land, or in order improperly to take advantage of 
the exemption from stamp duty by this Oidinanoe 
created, such court shall in disposing of eooli 
action or proceeding order the plaintiff to pay 
doublette amount of stamp duty 
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Now some difficulty ia created by the generality 
ef the words — " nueh action or proceeding should 
not have ieen instituted, ete." 

It may be said that if an action ia diemiaeed 
that ia proof oonclaaive that it ahonld not have 
been inetitnted. I am inclined to think that that 
traa not what the Iiegislatnre intended, that they 
did not intend to penalise a person who in good 
faith brought an unsacoesstnl action ander the 
Partition Ordinance. 

In the present case there is no reason for think- 
ing that the plaintiff was actingr otherwise than 
in good faith in bringing this action and therefore, 
I am of opinion that the penal provisions of the 
Ordinance do not apply." 

Per Lawkib, J:— "The question whether a will 
oreating a fidei cominissum dated prior to 1840, and 
which has not been registered under the Ordinance 
of 1866, can be received in evidence was not raised 
in the District Court. It is said that the will was 
proved in testamentary proceedings. It was read 
in evidence in this case without objection. 

The will being in evidence I am of opinion that 
it creates a fidecommismm and that Don Johannis 
got the whole land and his descendants after him 
bucceeded to equal shares burdened with the con- 
dition that they ahonld not alienate, etc. 

I am of opinion that the sale of their aharea by 
some of these deecendanta to the plaintiff does not 
give him title to demand a partition because the 
vendors had no right to sell more than their life- 
interest. 

On the death of the vendors it may be that the 
sties will not be impugned by the subatitntcrs 
in the Jidei commissum; the poseeesion of the 
plaintiff probably will never be ois'.urbed, but as 
the title now stands, I oannot say that the plaintiff 
ia so completely the owner of the shares purchased 
by him as to give him a right to demand a sale or 
partition. 

I will not say that a land or house subject to a 
fidei commissum may not be sold and the money 
re-invested under the caoae conditions and restric- 
tions, nor will I eay that such a laud held in 
fidel commissum may not be partitioned. The 
decree for partition could be so expressed that the 
shares in severally would be held under the same 
conHitions as the undivided shares were held. 

The learned District Judge indioateH his opinion 
to be that the decision reported in 3 X. L. R. 200 
is wrong, I do not think it is, 1 adhere to it. 

I agree to affirm the dismissal of the action, 
deleting, however, the order as to payment of 
dcnble the amount of stamp duty for the reasons 
given by the Chief Justice." 

17th October 1899, 



i. CRIMINAL. 



DISTRICT COURT, CHILiW, No. 2,59 

Causing grievous hurt — Section 317 of the Penal 
Code — Trial on indictment pigned by the Attor- 
ney-General — Can the Court designated by 
the Attorney-G-eneral refuse to try the case on 
the ground that the evidence discloses the 
oammission of a more serious offence than the 
aoousnd is ohargfd with ? 
Held :— ' Tbat the Oiatriot Judge is bound to try 
the case as presented to him.' 

Per Lawbib, J. : — "After prolonged procfeding'S 
the accused was lomtnitted for trial by the Policu 
Magistrate on a charge of causing grievous hnr', 
puishable under sfotion 317. The Attorney-Generi.l 
designated the District Court of Chilaw as the 



Court of trial. An indioment- ngne^ by tHe- 
Attotney-General was presented, and the aocnied 
pleaded not gnilty. 

The trial began, two witnesses were examined,, 
when the Distiiot Judge refused to proceed 
further and sent the man back to jail and wrote 
to the Attorney-G-eneral asking that the accneeA 
be committed for trial before the Supreme Court 
on a charge of attempting to commit mnrder. 

Against the refusal to continue the trial the 
Attorney-General has appealed. I do not know 
whether an appeal lits. but dealing with this,, 
either in revision, or as a friendly adviser of the 
District Judge, I remit the record to him with 
instructions to try the accused on the indictment, 
presented, and to find the accused gnilty or not 
gnilty according to law. 

The Legieliture has laid on the Attorney- 
General the responeibility of determining on what 
charge and in what Court accused shall be tried. 

The District Judge may safely try all 
cases in which an indictment signed by 
the Attorney-General is presented to him. 
If occasionally there be a mistake, if the 
case onght to have been tried by a higher or by a- 
lower Court, that is not a matter for which the 
District Judge is reFpobsible. 

In the prpnent case the District Judge might 
have kept in mind that he hnd heard only the- 
evidence of the Doctor and of tb« complainantp 
whereas the A ttori.e; -General hi^d considered all 
the eviderce recorded by the Police Magistrate 
and probably also a conSdential report. 

It is most probable that the charge of caui-ing 
grievous hurt is the proper charge, a d that a- 
charge of attempting to cause murder would have 
been wrong. Anyhow, the Attorney-General 
took the more len ent view of the accused a eondoct 
and theDistrict Jadse was bound to try the case 
as presented to him." 

14th November, 1899. 

DISTRICT COUltT-KBGAIiLE, 108 '968, 

Grievonshnrt — Section 316 of the Penal Coda- 

— A conviction under this section 

must be followed by a sentence of 

imprisonment. 

Per Lawbib, J. — "I must affirm the conviction, 

I cannot reduce the sentence to one of fine only, 

because a conviction under section 316 mnst be 

followed by a sentence of imprisonment. 

Under the circumstances I think the_ sentence 
may be reduced to six weeks' rigorous imprison- 
ment, and I so order." 

14th November, 1899. 



597. POLICE COURT, 6ALLB, 
No. 4,949-5,159.' 
Brjach of Municipal bys-laws— Selling fish in pla- 
ces other than the markets provided by the 
Council— 'Before a Court can decide whether 
there be any penalty provided foranoffenie 
or for a breach of by a- laws, it is necessary that 
it do find by its verdict tb»t the accused has 
committed the c ffence or the jreach.' 
Per Lawbie, J.— ■'•! must aet asiA this scquit'al 
and remit to the Police Court to resume tho trial 
on the merits 

Before a Court can decide whether thfre be any 
nenalty provided for an off. nee or for a br iich of 
bye-laws, it ia necessary that it do find b'' it-» 
verdict that the accused has committed the offence- 
or the breach. 
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It is an aoademio qaestion for a debatin? society 
and not for a Ooart of law, to aBanmo that a man 
sold fish in another plaoe than markets provided 
by theOonnci', and to ask can saoh a man be 
punished 1 If so, with what paaishment ? 

Even if I hold that there wan a paniahment pro- 
vided I ooald not now aonvict the aocased, be- 
oanse he has not been called on for his defence. 

I refuse before a conviotioo, to give any opinion 
as to the proper mode of dealing with a oonvicted 
msn. 

Let there be a oonviotioa first, ani 
then the Goort will consider what iti 
punitive powers are. 

19th November 1899.' 



II. CIVIL. 

DISTRICT COURT, KEGAIitB. 133/1,090. 

Ktadyan law. — "Daega" and "Binna" marria?ee" 
Order of devolution of property. — Armour — 
Vide 2. N.L.B., 92 — Does this decision overrule 
the older case of 1356. 
The question in this case was whether, when a 
a woman dies pOBSeB!>i>d of landed property 
which she had inherited from her father leav- 
in°f a son and a dangfhter, the lai^ter married 
out in "deega," the son does not take the whole 
of that landed property to the exolaFion of 
the danehter. 
Seld : "That the son takes the whole property 
to the exclusion of the "deega" married 
dauehter." 
Per BoNSEB, 0. J. : — "The only question which 
arises in this action is one of law, and that is, 
whether, when a woman dies possessed of landed 
property which she had inherited from her father, 
leaving a son and a daugfhter, the latter married 
out iu "Deega," whether the eon does not take the 
whole of that landed property to the exclusion of 
the daug^hter. The case is covered by the autho- 
rity of Armour, which has been approved bv a 
decision of the Collective Court as far back as 1856, 
A case recently decided by this Court, reported in 
2, N. L. B., p. 93, was cit°d to us as having over 
ruled that oasp, but on lookin? at the report, it 
will be seen that this Court did not profess to 
over-rule that case, but held it to be good law, 
bnt distinguishable aa reerards the fa'its. 

The (acts of the present case are on all fours 
with the other case to which I have just referred. 
That bciner so, the Actinsr District Jad^re was 
wroncr in deciding as he did. In my opinion the 
deniaion must be reversed." 

Per WiTHBBS, J. :— "1 agree. The facts 
of this case are clearly covered 
by the judgment of this Court reported 
in Austin, and I am sure that if it had been cited 
to the District Judge he wonld have decided 
accordingly. 

As to the case reUed on bv Ur. Sampayo, I 
took part in that judgment. We were dealing 
with a state of circumstances which distinguished 
it from the oases reported in Aastin. 

la this later case the queition related to a 
deega married daughter's right to share with her 
brother in the estate of their mother, which was 
not derived by the mother's eaccassion to her 
father's estate. The mother owned part in her 
own right, and the rest under a deed inter vivos 
from her father. la that state of things we 
thought it right to hold that the deega mariied 



daughter was not to be held to forfeit har ri)(ht 
to the immovable property, aa sioh forfaitnre 
was not clearly made out by Eandyan law," 
November 8th, 1899. 



L— CIVIL. 



DlSrRIOr COURT, GALIiL, FINAL,. 

180/5,282. 

The law of maiatenanca and champerty— 'Tha 
English law held not to apply— The Boman- 
Dntoh law, being the common law of Ceylon, 
is the law on the subject, 
la a security given for the repayment of monev 
advanced for the purpoaea of an action illeiral ? 
— Q-rotius Book III, oh. 1, section 41 — Vide 
Anderson vs. RadcliSe, 27, Law Journal, 
Qaeen's Bench, p. 32. 
Beld : " That the law of Ceylon on the subject of 
maintenance and ohamoerty is the Boman- 
Datoh law and not the English law." 
Held also : — " That a security given for 
the repayment of money advanced for 
the purpose') of an action is not illegal. 
Par BoNSBB, o. J: — " The only question raised in 
this case is whether a security given by the defen- 
dant in this action to seonre the repayment of 
money to be advancel for the purpaaen Of an action 
in which the d'lfendant was plaintiff was illegal 
or not. 

Mr. Pieris argned that it was illegal, and sugges- 
ted that the question must be decided by tha 
English law of maintenance and champerty. In 
my opinion, it must be decided by the Roman. 
Dutch law, which is the common law of tjia 
island. No authority wa; cited to na to ^how 
that such an agreement waa void by the Roman- 
Dutch law. Tha only authority oited waa from 
drotiua Institutes, Book III, oh. ), 
section 41, in which it is stated that an 
obligation for tha purposes of aeq^irlng 
a share in a lawsuit is illegal ; but it ia qqite clear 
that that authr^rity doea not strike at the present 
transaction, and it would seem that, according to 
Bnirlish law, a transaction of thia kind will not be 
illegal. 

In the cane of Anderson V3, Radcliffe, 27, L, ^. 
Q, B. p 32, Justice Erie said : — " It would make, 
the law oppressive in the opposite extreme if a 
person were prevented from charging the subject- 
matter of the suit in order to obtain means to 
prosecute it." 

Thia was what waa done in the preaent caae. 
The on?M lay on the defendant to show tha); thia 
tranaaotion waa ille?al, and they have failed to 
discharge that oreaji," 

WiTHBBS, J : — "I agree, for the simple reaabn 
that no authority has been shown us that tha con- 
tract ia illegal according to tha Boman-Di^toh 
law." 

7th November, 1899. 

DISTRICT COURT, BATTICALOA. 178-2069 

Summary procedure on liquid claims — Chapter 
53 of the Civil Procedure Code— A defendant 
can appear and defend only with leave of 
Court — Oates in which a defence to an action 
under seati')n 708 of the Civil Procedure Code 
would(<be useless, and where the proper reme- 
dy ia.bjr a orosa aotion— Vide 8. S. C. 0, p 148 
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Per BONSBB, c. J;— "Thia appeal mnet be dismiss- 
ed. The defendant, in bein? allowed to defend on 
condition of payine money into Court haa ^ot 
more than he was entitled to. It is- rather an em- 
bartMBiner gift for the defendant on the part of the 
District Jndire, becaiiBe the oaae in S. S.O .0. IdS 
shews that the facts- which he haa ^ot leave to 
prove will be of no nee to him in this case, and 
that his only remedy is by a croaa action," 

Per WiTHBBS, J: — ''I agree in dismiae- 
ing the appeal. In aotiona btough!; 

nnder chapter LIII of the Civil Procednre 
Code a defendant can only appear and defend with 
leave of the Oonrt, 
This is not a defence." 

let No7«mber, 189». 

DI8TB10T COURT, COLOiilBO, FINAL 

281/9956. 
Poeeeisory actions— Vide Ordinance 22 of 1871, 
section I — No questions of title shonld be 
gone into — Only two questions arise in a 
pncsesBory action : (1) Had plaintiff a year 
and a day's poesesaicn before ouster, or (,2) 
Had plaintiff sought his remedy within a year 
of ouster — "This class cf oaae turns on the 
two facts of poBseesion and diBpoesceeion" — 
Per BoNBBB, C. J :— "The appellant in this case 
was defendant in a possessory action. The plain- 
tiff wan the lessee of certain property nnder a le se 
which ended on the 28th day of February 1897. 
The defendant claims to be the assignee of the 
lessor. 

On the 26th October 1896, the defendant with a 
Urge force ol men went and turned plaintiff out 
of poeaession — on the 30th of April 1897, the plain- 
tiff inatituted this action claiming to be restored 
into possession. In bis plaint he sfta out the lease 
nnder which he had got into possession, which 
apparently, on the face of it, expired on F^-brnary 
28,1897. The defendant took theobjpatioa that 
the action could not be maintained, on the ground 
that at the date when it was brought tbe right of 
the plaintiff to poseens had determined, and that 
therefore no order could be made to restore him to 
possession. 

Tbe District Judge overruled this corLtentioo, 
and in my opinion rightly stated the law to ba 
that such a defense was not available in a possessory 
action, — that the only two queetions which arof« 
in such an action were either that tbe plaintiff 
had not a year and a day's possession before the 
ouster or that the plaintiff had not sought his 
remedy within a year of such caster. 

It seems to me that it is not competent for 
parties to raise a question of title in a case ot this 
kind, either directly or indirectly. The defendant 
in thia case seeks to raiae the question indirectly 
b} saying that he is the assignee of the plaintiff's 
lessor. 
Tbe judgment must be affirmed." 
Per WlTBBBS, J :— " I agree in affirming the 
jddgment, which in my opinion oontaina a correct 
statement of tbe law on the subject. TbisclnssoC 
case turns on the two facts of poasesBion and dia- 
poBseseion. 

If a man has been in posseseion for a certain 
time and is disposdeaaed without process of law, 
and he comts into Court within a certain time 
and aska to be restornd to posBceaiDn, 
he can be pat back without any queation of title 
OB legal right being gone into at all." 

Ist November, 1899. 



DISTRICT COURT, NEGOMBO. 302 2 93 J; 

Breach of promiee of marraige — Damage s — Mar- 
riage contracts against publio policy — Dis- 
tinction between damages and penalty — Ori- 
gin of stipulations for penalties — Voet Book 
XLV, title I, section IS — Juatinian, Insti- 
tutea Book III, title XV, aection 7 -When 
the Court should enter into the question of 
the guantwm, of the damages— the foe na 
should be shown to be imgena or immens.^ — 
The world penal has not tbe same toice-in 
the Romao-Dutch law of contracts as it baa 
in the English law. 
Held: — That a contract to marry with a pe nal sti- 
pulatidn in case of failure to marry entered 
into between Sinhalese is not " contra bonoif 
mores," 
Held also that when the amount 
of the penalty ie fixed in the contiact the Court 
should not enter into the question of the qnantvm 
of damages unless it is shown that tbe poena is 



Per BOKSEB, c J. : — "In this ease the father of 
an unmarried girl under age entered, on her behalf,, 
into a notarial contract with an unmarried young 
man providing that he would give her in marriage 
to thia young man. The yoang man on bis 
part a?reed to marry her within a stipu- 
lated time, and the parties agreed that ia case 
either of them should krok the contract, — tbe 
father or the intended bridegroom—, the person 
in default should pay to the i other R2,000 as a 
penalty. Tbe father purported to enter into this- 
oontract on bahalf of his daughter. Tbe 
intended bridegroom broke tbe contract 
by marrying another lady, the father 
and daughter thereupon commenced this 
action to recover the stipulated penalty nf Rs. 2000,. 
The defendant raised certain objections of law 
and of iaot. He objected that it was not compe- 
tent fbr the daughter to sue as she wai not a party 
to the contract. He objected that the contract 
was against pablic policy and could not therefore 
be enforced, and he stated that he was made to 
enter into the ooatraot by force and was not a- 
free Rgent 

All these objections were over-ruled at 
the trial. The Judge found that the oontrcct 
wBS not made under coercion, and it haa not been- 
sought in thia appeal to induce us to reverse that 
finding. 

Mr. Sampayo argued the objection of law that 
the daughtsr could not sue, not having been » 
party to the contract. It seems to me that it was 
quite competent for her to adopt a contract made- 
for bet. benefit, and I see no' reason why\ 
a contract of this kind ahould be 
bald by this Court to be against 
publio policy. The parties are Sinhalese, anl such' 
a contract Ib one entirely in accordance with 
Sinhiilese customs and feeling, 
i Then Mr. Sampayo contended that this E2,00O 
was a penalty, and that no damage having been 
proved, the utmost that conli be given was no-, 
minal damage'. 

Now these stipulations for penalties, 
riginated in the dtiffieuUy of proving damages 
Voet B. 45. title 1, section 13, etatte that 
where damages had to be determined by a Court 
there wna considerable difficulty in the way of the 
plaintiff, owing to the natural diffi.:uliy of 
proof, anJ also to the rule in case of 
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doubt to give the benefit of the doubt to the de- 
f eu'iant He states that in conaequenee of these 
difficulties the practice arose of the parties 
a^reeingr to a fixed penalty which would obviate 
the neocBsity of the Court enteriner into an 
enquiry as to the quantum, of damages. 

Justinian in his institutes recommends the 
parties to apfreements to this course : (Book III, 
tit : XV. section 7) : — "Non solum res in atipula- 
tum dedaci po!:etinf, sed eti»m facta, nt »i stipu- 
lemur aliquid fieri vel non fieri, et in hnjas modi 
stipniationibns optimum erit pconam enbjioere, ne 
quantitas stipniationisin incerto sit, ac necesse sit 
sctnri probareqaid ejas intereit ; itaque si quis 
nt fiat alfqnid stipnletur, ita adjioi poena debet : — 
si ita factnm non erit, tnnc poenae nomine decern 
aurcos dare spondes ? Sed si quaedam fieri, 
qnaeddm non fieri, una eademque conoeptione 
stinnletur, olansala hnjas modi erit adjioienda : — 
si udversua ea factum erit, Pive quid ita factum 
non erit, tunc poeKae nomine decern aureoa dare 
spondee ?" 

But Voet, in the same title to which 1 
have referred states this : — "Detniqae moribus 
bodiernis volunt, ingente poena conventioui 
opposita, non totam poenam adjudicandsm 
en!>e, sed maeris arb'trio judicis earn 
ita cportere mitierari ut ad id prope reducatur ac 
restrineratur, qaanti probabiliter actoris intereesa 
potest." 

In other word?, where the amount of the 
penalty is out of all proportion to the damasfes 
likely to be caused by the breach of the contract, 
in such a case the equitable conrRO is not to ?ive 
judgment for the whole amount of the penalty, 
but to reduce the amount to something in ore like 
the real loes incurred by the parties, That how- 
ever is no authority for (he proposition that wher- 
ever a penalty is fixed it is the duty of the Court 
to enter into the question of the "quantum" of the 
dam»(fe!. It must be shown that the "poena" is, 
as Voet describes it, "inuena", or. as other writers 
call it, "immansis" or "immensia". 

In this c^se I see no reason for tbinkin? that 
the penalty agreed upon by the parties 
comes under any of these categories, 
or it is so disproportionate to the 
circnmstances, that it would be ineqaitable for the 
Court to enforce this claim." 

Per Withers, j, ; — I'agree. 

As to the objection raised to this contract in the 
first instaace that the youn? lady had no right to 
sue, and in the next place that the contract was 
a contract contra honos '"idren, I am unable to see 
any force in these objections. 

As to the question of reducing' the damages I 
agree in all that has fallen from the Chief Justice. 
I have gone at length in a former judifment into 
the question of penal stipulations and Icited^be 
passage from Juatinian referred to by my lord. 
The word 'penal' has not the same force in Roman- 
Dntch law in this connection as it has in English 
law. 

There is nothing in the use of the word, penal 
in contracts governed by Roman-Dutch law to 
prevent the stipulation heiag enforced." 

6th NovcMiber, 1899. 
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DISTRICT COURT, JAFBNA, FIN'Ali 

314/1,360. 

Validity of deeds— When it can be impagne<^ — 
Grounds on which a deed can bf held invalid 
—4 8 0,0,, p 119— When the doctrine 'om- 
nia praeaumuntur rite esae aota' can be re- 
butted. 
Held : " Thatj a deed '■prima faoie' regular snopld 
not ba aet aaide oa the statement of one of the 
witnesses that the formalities were not ob- 
served." 
Per BoNSBB, 0, J, :— " The question raiaed by 
this appeal ia as to the validity of a deed purport- 
ing to have been exnouted by the 2nd plaintiff on 
the llth January, 1891, The deed is attested by 
a notary and three wltnnsaea, and the attes- 
tation clause ia in the ordinary form. 
It states, amDngat other things, that tha wit- 
nessea subscribed to it. in the prpsenos of the 
grantor and each other. The 2ad plaintiff denied the 
execution of the deed. The notary is d°ad ; but the 
three attesting witne'sos were called, one of whom 
denied his signature. The other two witneasea ad- 
mitted their signatures, but they stated that when 
they reapeotively oigfned they did not see the , 
other witneaaea present The District Juiye believed 
that 'he deed wis s genuine deal, and was actually 
signed by the 2ud plaintiff ; but he was of opinion 
that the evidence of the attesting witnesses 
showed that they had not signed it in each other's 
presence, and accordingly, he held the deed wn* in- 
valid, following a decision of this Court, Panohi 
Bab^and others vs. David Ekanayake, 4 S, G. C, p 
119. 

Now it seems to me a very dangerous doctrine 
that n dsed, on the face of it regular, 
and executed before a notary who ia a public 
officer, and bearing his attestation that everything 
was done in due Eonj, should be set aside nn the 
statement of one of the "•'itneasaa tha"; the forma- 
Hliea were not obaervod. The preaumptlon of law 
ia that the reqniremnnts of the la » were compli- 
ed with. Of course that presumption may be re- 
b'ltted, but in my opinion only by very cogent 
evidence, especially when, as iu thiR case, the deed 
has been acted upon, as the District Jadge 0ns, 
for seven or eight yeara. If this deed be held 
invalid on the evidence in this case, hardly 
aov deed will he safe. 

In my opinion it is safer to asjum** that the 
memory of the witneas was defective. Thi evidence 
that the requirements of the law were not com- 
plied within the present cassis not suffiiiently 
strong to rebu"; the presumption of the re- 
gularity of the deed." 

Withers, J : — 'I agree for the same reasons 
and have nothing further to add. 

14th November, 1899. 



DISTRICT COURT, OHILAW, FIMAL 291/1681. 

Breach of promise of marriage — Presorip 
tion Ordinance 22 of 1871— Can a 
claim for damsijea for seduction be prescribed 
under section 10 of thia Ordiaanoe ?— 8 S. 
C. 0. p. 16.5. — An action for seduction is an 
action for damages — Vide section 30 of Ordin- 
ance 6 of 1847— Pleadings— What a plaint 
should always state. 
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Held: — "That an aetion for damagrea for sedno- 

tion oomes within the purview of seotion 10 of 

the presoription Ordinano?." 
Held : also— "That a plaint should oleatly diaclosa 

that the case has been brought within the 

time allowed by the statute." 
Per WiTHEES, J. :— "In this oaaea woman of the 
name of Luaa Fernando sues the defendant for 
damages on two causes of action, Tne first caase 
of action is that about two years ago he promised 
to marry the plaintiff within a reasonable time, 
that that time had elapsed, and notwithstanding 
his promise he refused to marry the plaintiff. On 
that ground she claims the sum of R150. 

The second cause of action is that about two 
years ago the defendant seduced the plaintiff and 
induced her thereafter by false promises to live 
with him as his wife until some six months before 
action brought, and that then, the plaintiff be- 
coming pregnant, the defendant then viciously 
abandoned her. On ihat cause of action the claim 
is forRSOO. 

The case proceeded to trial, when the plaintiff's 
proctor admitted that he was unable to prove the 
breach of premise which constituted the first cause 
of action, and the trial proceeded on the issue of 
Bednction, In the course of the trial the defen- 
dant's prootor called the Court's attention to the 
fact that the seduction complained of occurred 
"about 2 years ago," and he argued that the 
claim for damages was in consequence prescribed. 

1 do not find that the proctor mentioned the clause 
in the Ordinance 22 of 1871 ou which he relied. 
1 take ,it he mast have had io his mind the 10th 
sectioui which runs m follows: — "No action shall ba 
mainta nable for any loss, iojury, or damage, un- 
less the same shall be commenced within two 
years from the time when the cause of action 
shall have arisen." 

In the case. of William vs. Bailer and others 
reported in 8 S. 0. 0. p. 165, Acting (Jbief 
Jaetice Diap, and Justice Lilwrie held that di- 
mages for the unlawful conversion of property 
came within the terms of that section, and accord- 
ing as section 30 of Ordinance 6 of 1847 treats an 
action for seduction as an action for damag«!P, it 
seems t o me that this case comes within the prc- 
vieions of eectioQ 10 of the pteaoription Orflinance. 

The District Judee, however, over-ruled that 
objection, He considered that the exprespion 
"about two years ago," was Bmbiguous,and might 
be considered to mean within two years as well as 
more ihau two years ago, and ou that ground 
declared that the trial should proceed. The trial 
was accordingly contimed, and In the result, the 
plaintiff's action was dismissed with costs. 

In the opinion of the juJge, he considered the 
plaiutiff's story incredible. 

lamua ble to support the judgment for the 
reasons given by the ju Iga, I must say for my 
part that in my opinion the case ought to have 
been dismiased on the ground that it was pres- 
cribed. This Gairtt has laid down more thaii 
once that a plaint should clearly disclose that the 
caie has been brought within thi time allowed 
by tht statute. No ("a^e was mentioned in the 
plaint, ami no date was supplied by the evidence. 
So when the plaint alleges than the cjnsideration 
ocournd two years ago, I think it must 6e taken 
against the plaintiff, that it ooourred more than 

2 years ago. For this rjaaon I propose to affirm 
the judgment." 

Bonser, C. J,— "I agree". 7lh November, 1899. 



11. aniMINAL. 
POLICE COURT, KAIiUTAEA, 

No. 7977. 

The law of evidence — Is the wife of a complainant 
a competent witness t — The wives of accused 
persons only are under some disabilities as- 
witneeses — Vide section 120, Bvidence Ordi- 
ance. 

Per Lawbib, J. : — " I do not understand how so 
experienced a lawyer as the District Judge of 
Kalutara could hold that the wife of the injured' 
man was not a competent witness as to how and by 
whom her husband was injured. 

At no stag3of the history of the law was the- 
wife of an injured man incapable of giving evid- 
ence. The husbands and wives of accused persona 
were formerly under some disabilities as witnesses, 
bur never the hnsban s or wives of complainants. 

The magistrate, must, times without number,, 
have recorded the evidence of both a husband and 
wife in the same case, describing a house-breaking,, 
or theft, or robbery, or assault, or other crime, in 
which one of them was complainant and the other 
had seen the crime committed. > 

From the refusal of the magistrate to allow the 
complainant's wife to give evidence, the case was 
starved, bat as the magistrate was satisfied with 
the evidence recorded I need not send the case back 
for re-trial. I affirm. 

25th November, 1899. 



POLICE COURT, KALUTARA. 
No. 7,935. 

Sellin? arrack without license — Ordinance 13 of 
1891 — Possession of more than two quarts of 
arrack without permit — Ordinance 10 of ISlt — 
Spirit distilled from the produce of the cocoa- 
nut or other palm — the prohibition against 
selling or possessing absolnte, and not confin- 
ed to ordinary arrack — Vide 3 S.C.C. p. 44; a'ao 
8 S. C. 0. 139— These decisions followed in 
P. C, Balapitiya, 1476. 6th February 1896. 
Held :— "That the prohibition against selling 
and possessing spirits in the Urdinances- 
of 1844 aod 1891 is absolute and not confinccb 
to ordinary arrack," 
Per Lawhib J, . — "The charges against the 
accused were (1) selling arrack by retail withont a 
lioense, punishable under 13 of 1891, section 9, and 
(2) keeping in his possession more than two 
quart") of arrack without a permit, punishable under 
10 of 1844, section 32, 

It is well proved that the liquor soU by the 
accused was spirit distilled from the produce of 
the cocoanut or other palm, in which there was a 
coQsiderabln quantity of aromatio matter which 
made the liqaor suitable to be taken as a medicine. 
It wa°, I ui^derstand, stronger than the ordinary 
arrack of tavern i, 

f affirm the conviction. The prohibition against 
Belliai; and possessing spirits distilled from the 
produce of the coconut and other description 
of palm is abaolace. It is not a prohibition 
only against selling or possessing ordinary 
arack, a liquor intended to cause intoxi- 
cation ; the prohibition is effective against selling 
or possessin? a spirit which is so strong that it 
cannot bedrank, or a spirit whioh is unpalatable, 
or whioh can be drunk only-in small q,uausiu.:d a3 
a medicine. 
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That was decided by Oayley, 0, J., in P. 0, 
Ealntara, 62.331 reported in 3 S. 0. C, p 44, 
and by me in P. 0,, Panadura, 4,966, reported in 
8 S. C. C. p 139. I have a note that the latter 
decision was fallowed in P, C, Balapitiya, 1,476, 
decided on 6 February 1896." 

27th November, 1899. 

DISTRICT COURT CHIi:<A.W (ORIMINAIi) 

NO. 2599. 
Rcbbsry— its component parts theft and hnrt— 3 
S. 0. B.p 27. 

Held: "that under an indictment for robbery 
only, a verdict of voluntarily cansinpr hurt 
cannot be recorded." 

Per Lawbib J. — "The learned District 
Jod;e says that the complainant and his 
witnesses gave their evidence in an unsatisf actoiy 
way. He did not believe that the complainant 
was robbed. He calls it a false charge. 

If the charge of robbery was false, the evidence 
that the accused ciused hurt is probably false. The 
hurt was slight, for the only mark of violence 
which the Mohahdiram saw was " red eye." 

The District Judge found that the acou^ed was 
not guilty of the crime of robbery, the offence of 
which he was charged in the indictment. No 
other charge was added ; the accused was entitled 
to an acquittal, I retain the opinion I expressed 
in the case reported in 3. S. 0. R, p 27, that under 
an indictment for robbey only, a verdict of volun- 
tarily causing hurt cannot be recorded, I set 
aaide and acquit." 25th November, 

1. CRIMINAL. 



POLICE COURT, ANURA.DHAPURA, 

No. 20,219. 
Admissibility of evidence — Right of cross f xa- 
minstion — Admissions. Rights of master 
and servant — Section 98 of the Penal Code — 
Vide section 188 of the Criminal Procedure 
Code." 
Per Lawbib J. :— " The statement of the com- 
plainant taken on affirmation in the absence of 
the accused before summons was issued cannot be 
read as evidence againaS the accused ; it was not 
rial to him; he had no opportunity of cross- 
ixa-ninatioD. 

The conviction rests only on the statement cf 
the accneed, which the magistrate treited as an 
nnqnaliSed admission that the accused was guilty 
of the oSenoo of which he was accused. 

It is plain that Mr. Drieberg did not make an 
unqualified admission that he was guilty. His 
sttry was that the complainant was his servant 
and forgot to put water in a guest's room and 
spoke insolently when he was asked why he had net 
done bo; that the punishment (or this neglect of 
duty and insolence was some slaps and a blow 
with the hand which did the complainant no 
barm. 

\t that be true, t'ne harm was so slight that no 
servant of ordinary sense and temper would com- 
plain of it. (See section 98 of the Penal code). 

If the facts have been truly stated, the com - 
plaint was trivial and vexatious. But there was 
no trial. Tbe complainant was not heard. The 
evidence of Mr. IVlaobride was not taken, and this 
conviction which has no snfficient ground mast 
be lit tside, 

27th Noveicbsr, 1899.' 



POLICE COURT OHILAW, 628—15,519. 

Investigations under chapter XVI of the Criminal 
Procedure Code — Does an appeal lie against an 
order discharging an aocnsed under this chap- 
ter ? — The old and new codes compared — Vide 
S. 0. 0, pi 36 and 2 0. L. R. p 1— Powers of the 
Supreme Court in Police Court Appeals— Vide 
section 338. 

Seld : — 'That there is no longer an appeal 
from Police Conrte, except in the case of judg- 
ments and final orders.' 

Eeld :— 'That acoordin;; to the 338th section 
of the Criminal PrcoeOnre Code there is no 
Appeal from an order of discharge.' 
Per Lawbib, J : — " Mr, Bawa argued this ap- 
peal on the merits, on tbe assumption that an 
appeal lies against an order by a Magistrate dis- 
clarging an accused in an investigation under 
Chapter XVI, 

In my opinion, the tight of appeal has been 
taken away by the amended Criminal Procedure 
Code. 

The Criminal Prooedure Code passed in 1883 gave 
a right of appeal to any one diesatiefied with any 
jjdgment, sentence, or order pronounced by any 
Police Court, except in the oases referred to in 
sections 403,404,405, (see S.C.O. pl36and 2. 0.L.R. 
Kep:p.l). 

The amcLded Criminal Procedure Code restricts 
tbe large jurisdiction conferred by the Courts 
Oidinanoe, because, instead of the correction of all 
errors in fact or in law, the power of this 
Oonrt in appeal in Police Conr's is limited by 
arction 333 to the esse of judgments and final 
orders, and by the rxplanation to that section it, 
ij declared tl at "an order committing or discharg- 
ing a prisoner mads under section 157 is not a 
jadgment or final order." 

In my opinion, there is no longer acy appeal 
from Po'ice Conrts pxcept; in the case of judg- 
ments and final orders, and orders of discharga 
are expressly declared not to be of that character, 
I must dismiss tijis appeal". 

23td November, 1899. 



II CIVIL. 



DISraiOT COURT, QALLB. 

Final 280, 4903. 

P escr'ption — Cm one co-owner prescribe 
sjiiinst other co-owners ? — Is a- plaintiff. 
itbo has brought an action on the ground 
tbat his poaseFsion had been interfered with 
entitled to a Jielaration of title when the 
alleged ouster had not t^ken place 1 — Vide 1. 
S. C.C p. 12 andl. S.C.O. p. 26— these, 
decisions of no (oica since the passing of the 
Civil Procedure Code,- Prior to 1889 tbe 
parties were tied down atrioily to their plea^- 
ingf. Bat under the Code the pleadings 
form only a part of the matetiale. by 
which the Judge is to ascertain tbe issues. 

Held : That one co-owner can prescribe against 
his co-owner 

Meld also that the decipions reported in 1 S.C.C. 
p. 12 and I. S.C.C, p. 26 are of no force since 
the coming into operation of the Civil Proce- 
dure Code." 

Per BoNSEE, C. J. :— "This case raise 
tiro questions, one of fao*', and one so 
law, wbich were argue.1 before us in this appeal 
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The qaestion of fact is, whether the plaintiff 
baa had adveiae possession for the prescriptive 
period, of one-third of the land, whiob, it is ad- 
mitted by all parties, was held in common by the 
plaintiffs and defendants. 

It appears, that in 1870, the let plaintiff married 
the youngest danghter of the former owner of the 
land, wbo bad died leaviaer six children, 4 sons 
end 2 dauchtere; at that date jne only of the sons 
had attained majority, The other daughter was 
already married. On the ocoasicn of the marriaee 
of the Ist plaintiff a dowry-deed or Kaduttam was, 
accordingf to the customs of the Moors, eseouted 
br the eldest son and the husband of the marrird 
daughter, by which one-third of the lent 
was mortgaged to be given as dowry to the 
Ist plaintiff and his wife. The other 3 sons did 
not join in the transaction. At that period they 
were infants. This Kaduttam was notnotarially 
executed and therefore did not pass any legal 
title to the shares. The evidence, whioh was be- 
lieved by the District Judge, was that 1st plain- 
tiff and his wife entered into pogseFsion of one- 
tbir^l share of this land in accordance with the 
terms of the Kaduttam. 

I see no reason to doubt the propriety of the 
conclusion of fact drawn by the District Judge. 
It seems to me that the probabilities of the caee 
were strongly in favour of that conclusion. 

Then a question of law arcse, which was this: 
Mr. Jayawardene arjrued for the defendants 
that even if the facts were as found by the 
District Tadge, there was a rule of law that one 
co-owner could nndei no circumstances prescribe 
against his co-owners, and that therefore this 
posaesaion from 1870 by the plaintiff in accordance 
with tne Kadutham could give him no right to the 
shares bo pofsessed by him. No doubt it is true aa 
a general principle that the possession of a 
co-owuer ia the possession of all ; but if one 
oo-owner by some overt act claims to posseBS more 
than the shares to whioh hi> is entitled, and does 
in fact so possess, then 1 think that from that 
aeaertion of right time begins to tun in his 
favour, and be can after 10 years be able to plead 
the benefit of the prescription ordinance. 

In the present oase the execution of the Kadu- 
tham as regards the adult members of the tamiiy 
must be treatfd as the period from which the title 
by prepcription began to run in favour of the plaiti- 
tiff. The Kadntham did not bind the oo-ownera 
wbo were infants at the time of its execution, 
but bound each of them as he attained majority. 
It is quite clear from the oiroumstanoes in the 
case that the infant co-mners must have attained 
majority at least 10 years before action was brouarht, 
and »herefore Mr. Jayawardene properly declined 
to have the case sent back to ascertain the dates 
of the respective attainmenta by the infant oo- 
owviers of their majority, since the inquiry oould 
not result in any benefit to his clients. 

I am therefore of opinion that both the qaestion 
of fact and the question rf law must bo auswerid 
in favour of the plaintiff. 

Then Mr, Jayawardene raised another point. lie 
said that this action ou^ht to have been dismiesed 



altogether, because it was shown that the plain 
had no cause of action, It waa proved that 
the plaintiff's possession had not been 
disturbed, bat that the defendants had begnn 
to dispute the plaintiff's right to one-third which 
he had hitherto enjoyed. He brought his action 
alleging that he had been disturbed by the defen- 
dantB, The defendants did not answer by pleading 
that they had never disturbed the plaintiff and 
that therefore hd had no cause of action the de- 
fendants accepted the challenge of the plaintiff to 
battle, and put in an answer denying plaintiff's 
right to one-third, and at the trial an issue was 
agreed upon by the parties, namely, whether the 
plaintiff had acquired a preecriptivs title to the 
one-third share claimed by him. I think it waa 
too late after taking the chance of succeeding 
upcn that issue and being defeated, for the de- 
fendant to turn round and say that that issue 
ought not to have been tried, 

Mr. Jayewarddne relied upon two o sea 
decided by this Court, The oase of 
fouseka vs Hamim, 1. 8, 0. 0. psge 12j 
the other the Queen's Advocate vs, Kankanage 
Appuhamy reported in page 26 of the same 
volume of the circular. There this Court held that a 
plaintiff having brought an action on the ground 
that his possession had been interfered with, and 
it having been proved that the alleged ouster 
had not taken place was not entitled to a declara- 
tion of title. No dout these decisions were in 
aooordanoe with the then existing practice of the 
Courts; but the practice of the Courts is now 
governed by the Civil Procedure Code. Before 
flat Ordinance parties were tied down strictly ti 
their pleadings but under the Procedure Code, 
the plejidinga form only a part of the materiale 
by whioh the judge ia to ascertain the real issues 

In the present case the issue waa 
whether the plaintiff was entitled to thla 
one-third share or not, and in my opinion 
this issue was rightly tried and rightly decided." 

Per WiTHBES, J. :— " I agree. I am convinced, 
as far aa one can be convinced, that the District 
Judge baa taken a right view oft he case. The 
Kadutham waa a solemn act among the parties to 
it, and the probabilities are that is was acted upon 
by its authors and those who came after them. 

is to the qaestion of law, whether one co-owner 
can prescribe against another for a share or part 
of the common property or the whol , that has 
been recognised ad poaeiblo ever since 1815. if not 
before. 

On the other point I am quite at one with the 
Chief Justice in his remarks about the Procedure 
Code having altered circumstances since the law 
laid down by Chief Jastioe Phear in the decision 
cited by Mr. Jayewardetie. 

The cases relied on by Mr. Jayewardene are not 
applicable to onr present procedure. Had the 
defendants chosen to plead that they had noj 
disturbed the plaintiff and to confine thiir defence 
to that plea, the oaae would have been dismissed 
at the trial. But it ie clear that they wanted the 
question of the Kadutham and the tenure under 
it decided by the Court, and they must abide by 
that decision," 

2ni November, 1899 
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CRIMINAL. 

-No. 19,719, Police Court, Anttradhapuba. 

Ordinance 8 of 1848.— Bepeal by the Public 
Thoroughfares Ordinance 10 of 1861.— Public 
Sei'vant within the meaning of section 181 of 
the Penal Code. 

(Per Lawi'ie, J.):^— In the record is alicenses 
issued by Mr. Byrde to the complainant to 
seize cattle "by virtue of the powers vested in 
Hm by the 58th Clause of the Ordinance 
8 of 1848." 

That Ordinance was repealed 38 yeai-s ago 
by the Ordinance 10 of 1861. — Even if the com- 
plainant had an authority from the Chairman 
of the Provincial or District Comniittee under 
Section 94 of the Cattle Ordinance, it is by no 
means clear that the person so authorised is a 
public servant within the meaning of the 181st 
Kection of the Penal Code. 

2nd February, 1899. 

No. 18,399, Police Cotjet, Balapitita. 

Mischief — triable siimmarily — Section 224 of 
the Criminal Procedm-e Code — discharge and 
acquittal. 

(Per Lawrie, J.): — The complaint was for 
mischief, an offence triable summarily. 

After several witnesses had been examined, 
the Magistrate exercised the powers conferred 
on. him by 224th Section of the Code. 

By an eiTor the Magistrate 'discharged' the 
accused, but a discharge was not the proper 
order. The' Magistrate had power to 'acquit' 
and that I hold be virtually did. Vide the 
judgment of Withers, J., in 1 N. L. R., p. 339 
— No appeal lies at the instance of the com- 
plainant. 

3rd February, 1899. 

No. l'.',931. Police Coubt, Badulla- 
Haldumulla. 

Cattle trespass. — When trespassing animals 
can be killed or maimed — case for fine, not 
imprisonment. 

(Per Lawrie, J.): — It is I think a well-es- 
tablished law that to kill or maim, an animal 
when it is trespassing is not wrongful, if there 
be no other way of preventing the destruction 
of property, but that the mere fact that a 
beast is trespassing does not justify the killing 
of it. It must be proved that it was doing 
harm, and that there was no other way of 
getting rid of it. It seems to me that it would 
be mischief to shoot a valuable horse which 
had strayed into a pasture field, for even 
though it inight be diflScult to catch and secure 
it, it was in fact doing no harm or only a hai-ni 
which could be assessed at a small sum. 

Here though the buffaloes were trespassing 
and damaging the field, there was no attempt 
made to drive them away. Therefore, I think, 
the case falls within the law as stated by 



Bui-nside, C. J., in 7, S. C. C. p. 151, and the 
latter part of Sir Ed. Creasy's judgment re- 
ported in p. 70 of Kamanathan's Reports for 
186'<, and my own judgment I'eported in 3, 
C. L.R., p.4. 

This decision is not inconsistent with the 
judgments of Clarence J. in 9, S. 0. C, p. 109, 
and Withers J. in 2 N. L. R„p. 162. The 
Cattle Trespass Ordinance of 1876, Section 14, 
seems to me to support the view I take. 

The punishment of 6 months' rigs ous im- 
prisonment on each of the accused seems to 
me to be very excessive — It is not a case for 
imprisonment at all — a fine is sufficient. 

3rd Pebruary, 1899. 



TSo. 2272, Police Court, Hambansota. 

Theft. — Dishonestly retaining stolen goods 
with guilty knowledge — requisites for convic- 
tion on this charge — recent theft and pre- 
sumption — Government stamp on stolen article 
not sufficient proof of guilty knowledge. 

(Per Lawrie, J.): The complainant lest the 
bill book seven months before it was found in 
the possession of the accused ; therefore, if it 
was stolen, the theft was not recent, and there 
arises no presumption that the possessor was 
the thief or that he had received it with guilty 
knowledge 

Before a man can be convicted of dishonest- 
ly retaining stolen goods with guilty knowledge 
it must be proved : — 1st That the goods were 
stolen. (The complainant in this case says 
that he lost the bUl book, but it is not proved 
that it was taken ft'om his possession by a 
thief.) 2nd. Pacts must be proved from which 
it is reasonable to infer that the accused 
honestly received the stolen article, but 
retained it dishonestly ; and, lastly, it must 
be proved that the accused had reason to 
believe that the article was stolen. (The 
only fact f lom which that guilty knowledge 
can be inferred hei-e is that the bill book was 
stamped with the Government mark "C, A." 3 
stars and a head. I understand that C. A. 
stands for Crown Agents), 

I am. not able to say that the fact that a man 
lias in his possession an article which has the 
Government stamp on it is sufficient proof 
that he had reason to believe it was stolen. 

3rd February, 1899. 



No. 13,104, Police Court, Batticaloa. 

M urder — preliminary investigation by Magis- 
trate under Chapter 16 — how far evidence taken 
here can support a conviction for an offence 
triable summarily. ' 

(Per Lawrie, J.): — The appellant was the Ist 
accused on a charge of murder. A preliminary 
investigation was held by the Magistrate 
under Chapter 16. 
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Under instructions from the Solicitov- 
Oeneral, the accused was discharged, and was 
informed that he would be tried summarily 
under sections 437 and 367. This seems to 
have been a mistake, because the offence 
punishable under section 437 is not triable 
summarily. 

The accused was tried under section 433 
only, the evidence adduced was all one way, 
that he did not commit the offence, but the 
Magistrate convicted him on evidence taken 
in the murder case, holding that the witnesses 
there hpoke the truth and that they had 
subsequently been tempered with. 

In my opinion the conviction cannot stand. 
What the witnesses said against the accused 
in the investigation of the murder case is not 
■evidence here. No doubt the depositions of 
the witnesses in the' murder case could be 
read to discredit (or even to support) the 
evidence given at the later trial, but a convic- 
tion must rest or some evidence which the 
Magistrate believed to be true, adduced at 
the trial on which the conviction followed. 

6th February, 1899: 



No. 14,226, Police Court, Chilaw. 

Discharge of accused in non-summary case 
•on instructions from Crown Counsel — Appeal 
lies, but interference with discretion of 
Attorney-General undesirable — Can irregular 
proceedings by Magistrate affect the latter's 
powers P 

(Per Lawiie, J.) : — This is an appeal against 
a dischai'ge of certain accused in a non- 
simimary case. The order is that they were 
discharged on instructions from Crown 
Counsel. It has frequently been observed by 
this Court that though an appeal lies against 
such an order it is undesirable (except in very 
special circumstances) to interfere with the 
discretion vested in the Attorney-General 
by the 242nd section of the Criminal 
Procedure (Jode, and to order a discharge 
when he is of the opinion that no further 
proceedings should be taken in the case. 

That section is consistent with the 262nd 
and 278th sections, which give the Attoi-ney- 
General power to withdraw or discontinue 
the prosecution either in the District Court 
or the Supreme Court. 

It seems to me impossible to hold that the 
Attorney-General can exercise the discretion 
only if the Police Magistrate has transmitted 
the proceedings to him ai a certain stage. 

A mistake in the proceedings by the P. M. 
cannot affect the Attoi-ney- General's powers 
nor the relation in which this Court stands 
to him. 

Cases may arisei in which the reason for 
ordering a discharge is not doubt as to the 
SMJcused's guilt, but because the procedure has 
been so hopelessly wrong that nothing but a 
discharge and a commencement of the pro- 
ceedings " de novo " can put the case right. 



There does not seem to be any reason why 
I should interfere and should order a 
commitment and trial of the accused who 
have been discharged by the responsible 
Crown Officer. 

6th February, 1899. 

No, 32,691, Police Court, Matara. 

Gemming Ordinance — imprisonment with- 
out the alternative of fine — improper splitting 
of one offence into two. 

(Per Lawrie, J.): — It seems excessive to 
impose three months rigorous imprisonment 
without the alternative of a fine for gemming 
contrary to the Ordinance. 

In this case, in my opinion, it is not right to 
split the offence into two : 1st enti-y on a land, 
2nd gemming. 

It is sufficient to punish the gemming. 

6th February, 1899. 

No 6,357. Police Court, Kai?[jtara. 

False evidence — general charge not sufflceut. 

(Per Bonser, C. J.): — ^In this case the 
appellant, who gave evidence for the per- 
secution, was at the conclusion of the case 
informed by the Magistrate that he and the 
other witnesses who had given evidence had, 
each of them, in the course of their examina- 
tion given false evidence, and called upon to 
shew cause against their conviction. 

The accused said : "I did my duty." He 
was thereupon convicted and fined KIO. 

It seems to me that this conviction cannot 
stand. The appellant was not informed, as he 
should have been, what the portion, of the 
evidence, in the opinion of the Magistrate, 
was false; he was simply told that he bad 
given false evidence. This was not sufficient 
information to the appellant of the matter of 
which he was accused. 

Sta February, 1899. 

No. 82,397, Police Court, Matara. 

Maintenance Ordinance 10 of 1889. 

(Per Bonser, C. J) : — It may fairly be 
inferred from the fact (that the petitioner and 
the appellant were living together as husband 
and wife ) that he was maintaining the child. 

8th February, 1899. 

No, 236/12,797, District Court, Takgallb. 

Causing grievous hurt : — where sentence of 
lashes is " ultra vires" Section 316 of the Penal 
Code. 

(Per Lawrie, J.) : — The conriction and 
sentence of imprisonment are affirmed: the 
sentence of lashes is set aside as "ulter vires." 

Under section 316 lashes can be inflicted 
only if the person to whom grievous hurt is* 
caused is a woman or child. 

6th February, 1899. 
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OIVIL 
No. 5, Interlocutory. 

4,389, District oubt, Galle. 

Sale in execution of money decree— incorrect 
notice of sale — -how far material — the very 
foundation of the jui-isdiotion of Court to order 
sale. 

(Per Bonser, 0. J. ): — This is an appeal to set 
aside a sale in execution of a money decree. 

The petitioner objected to the sale on several 
grounds, the principal one was that the notice 
which was issued under Section 237 of the 
Civil Procedui'e Code seizing the property, 
contained only part of the property which was 
afterwards sold, that what was seized and what 
w^s described in the notice was a garden and 
one Louse of five cubits, whereas what was sold 
was a garden and two houses of five cubits. 
The District Judge held that that was imma- 
terial, but to my mind it was very material, 
because this notice is the very f onndatiou of the 
jurisdiction of the Court to order the sale, and 
I agree with the judgment of the full bench of 
Allahabad, in the case of " Mahadu Dubey vs. 
Bhola Nath Dichit," 5 Indian Law Reports, 
Allahabad Series 86, where they held that "a 
regularly prefected attachment is an essential 
prelimioaiy to sales in execution of simple 
decrees for money, and where there has been no 
such attachment any sale that may have taken 
place is not simply voidable but 'de facto' 
void." 

(Withers, J.) : — ^I agree : I concur in the 
. authority mentioned by the Chief Justice. 

3rd February, 1899. 



POLICE COURTS. 

153. Police Court, Matara. 

Committing mischief — excessive sentence — riot 
— 'antrefois convict.' 

(Per Lawrie, J.): — The sentence on two men of 
three months' rigorous imprisonment each for 
breaking a hackery worth only Es. 18, seems to 
me excessive, and I reduce the sentence to a fine 
of B25 eaah with the alternative of three Weeks' 
rigorous imprisonment. Iil8 to be paid to the 
complainant as compensation. 

If the accused are afterwards tried for the same 
offence under the name of 'riot/ they can plead 
'autrefois convict.' , 

20th January, 1899. 



No. 56850. Police Court, Colombo, 
um maiy jurisdiction of viagistrate — when ac- 
cused's consent should be obtained. 

Held (Per Withers, J.): — That an accused's con- 
sent to be tried should be asked for after the com- 
plaint has been entertained, if the Police Magis- 
trate is of opinion that a criminal ofEence has been 
disclosed. (This 'dictum', is not quite in accord 
with 9. S. C. 0. p 176). 

2tth January, 1899. 



No. 12792. Police Court, Malakan. 

Infliction of lashes. 

(Per Withers, J.): — Lashes should be nflicted 
where hurt is caused — under §315 and the follow 
ing §§ of the Penal Code — in a brutal or cruet 
way, or without provocation. 

25th January, 1899. 

No, 32429. Police Court, Matara. 

Waste Lands Ordinance : — acts Mala m se and 
tnala qui-a pruliihita — 

(Per Withers, J.) ;— §22 of Ordinance 1 of 1897 
makes acts which are in themselves perfectly law- 
ful, offences^ punishable by fine or imprisonment. 
It must therefore be strictly, though of course, 
reasonably construed. Now the dominant idea of 
the § is to prohibit any one from ac4uiriag a right 
of property in a land proclaimed under the Ordi- 
nance, or to attempt to exercise any right of 
property on that land. 

The language of the § seems to me clearly to 
express that idea: the vrords "enter therein or 
thereon" cannot be withdrawn from the context 

so as to includea mere casual entry If those 

words mean a casual entry on the land, all that 
follows would be redundant and unnecessary. 

27th January, 1899. 

No. 12296. Police Gom-t, Batticaloa. 

Battioaloa Procedm'e. 

Held (Per Bonser, C. J.):— That the rule laid 
down in 3 S. C. K. 109 is that in default of the' 
defendant within a reasonable time asserting his 
right, the Magistrate is to'proceed. 

27th January, 1899. 

No. 17054. Police Court, Balaijitiya. 

Mintenanoe Ordinance 19 of 1889. 

(Per Bonser, C. J.): — If a man of bad character 
seduces a girl he could not escape all responsi- 
bility for the maintenance of his child b^oause 
the father (of the girl) refuses to commit the 
welfare of his child into unworthy hands. The 
judgment of Clarence, J. in 1 C. L. Kp86 that 
proceedings under this Oi-dinance are of a civil 
nature is to be preferred. Vide Voet. Liber 
XXV. tit. III. § 5 and Van Leeuwen Censura 
Porensis B. K. I. Ch. X. § I. 

The foundation of the jurisdiction of a I'olioe 
Coiii't in matters of maintenance is the civil 
liability already pxisting. 

31st January, 1899. 

No. 3052. Police Com-t, Gralle. 

Oaths' Ordinance— per j my— definition of 'Court* 
when Police Magistrate is not a 'Court' — 

(Per Lawrie, J.) :— The 12th § of the Oaths' 
Ordinance w;hicli gives power to punish sum- 
marily perjury committed in open Court seems 
to me clearly to give that power of punishment 
only to Courts and not to give it to persons 
having by law authority to receive evidence 
recognised in §§ 4,5 and 11 of the Ordinance. 

The question then is whether a Polipe Jlagis- 
trate when investigating a charge which he can- 
not try summarily, is a 'Court.' I am of opinion 
that he is not. Courtis defined by the Cou];ts 
Ordinance 1 of 1889 to be a " Judge empowered 
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ty law to act judicially alone or a body of Judges 
empowered by law to act judicially as a body, 
when such Judge or body of Judges is acting 
judicially 

It is enacted by the lYth clause of the Penal 
Code that a Police Magistrate exercising jurisdic- 
tion in respect of a charge which he has power 
only to commit for trial to another Court is not 
a Judge. 

If he is not a Judge he is not a Court, and not 
being a Court, he cannot punish under § 12 of 
Ordinance 9 of 1895. 

27th February, 1899. 

DISTRICT COUKTS. 
No, 2559, District Court (criminal) Chilaw, 

Offences under § 315 of the Penal Code — Dis- 
trict Courts not competent to try them by Ordin- 
ance 15 of 1896. § 17, Effect of the New irooe- 
dure Code (criminal.) 

(Per Withers, J.): — The District Court is no 
longer competent to try persons charged with 
otfences coming under § 315 of the Penal Code. 

By § 17 of 15 of 1890 it is provided that in the 
7th column of Schedule II of the Criminal Proce- 
dure, Code, the wo!rds 'Police Court' shall be 
inserted for words ' District Court' as applying 
to § 315. By this clause the jurisdiction of the 
District Court was altogether taken away. (Hap- 
pily the New Procedure Code wiU cure what was 
perhaps only an inadvertent error). . . . 

6th January, 1899. 

No. 12976. District Court, Batticaloa. 

Voluntarily causing grievous hurt — District 
Judges who are also Police Magistrates. 

(Per Withers, J.): — A District Judge who is 
Police Magistrate as well is competent to try a 
charge of voluntarily oau^sing grevious hurt under 
Ordinance 8 of 1896 although the original com- 
plaint came before the Additional Police Magis- 
trate. 24th January, 1899. 

No. 12692. District Court, Galle. 

Attempting to commit house-breaking — theft— 
voluntarily causing grievotis hurt — jurisdiction of 
District Court. 

(Per Bonser, C, J.): — Th6 appellants have been 
found guilty of attempting to commit house- 
breaking by night in order to commit theft and 
also of theft, and one of them has also been 
convicted of voluntarily causing grievous hurt 
at the same time and he has been punished 
separately for the theft and the hurt under § 382 
of the Penal Code. The two offences are to- 
gether a much more serious offence, i. i'., hurt in 
committing robbery, an offence not triable by a 
District Court, 27th January, 1899. 



No. 4376. District Court, Badulla. 

Threats — criminal force. 

(Per Bonser, C. J.).— § 486 of the Penal Code 
refers to threats either by writing or by word of 
mouth. Pointing a gun at a man is a gesturt 
which would cause a person to apprehend tnae 
the person making that gesture is about to use 
criminal force against him — Punishable by § 343. 
! .1 31st January, 1899. 



CIVIL. 
DisTBiCT Court, Galle. 

Execution of judgment decrees — application' 
made to execute decree made before enactment 
of the Code not an application. Under Ch XXII. 
of the Code, and therefore section 387 no bar to a,, 
subsequent application made before the coming, 
into operation of the Code — under the old prac- 
tice decrees allowed to be revived as a matter of 
course, no explanation necessary for delay in 
making application — 3, Lorenz 210. 

Per BossEB, C.J. — "The case raises an im- 
portant point as to the execution of judgment 
decrees. It appears that the original decree was 
dated 10th Septeinber, 1884. Execution was 
taken out upon that decree, but the whole amount 
was not realised. In 1886, the decree was revivect, 
and execution was taken out again in September, 
1887, but the full amount of the decree was not 
realised. 

The matter then slept until August, 1897. Be- 
fore the 10 years had elapsed from the last issue 
of execution an application was made that the 
heirs of the judgment-debtor, who had died in 'i, 
the meantime, should be substituted on the re- 
cord in Ueu' of the judgment-debtor, to enable 
the plaintiff to make an application for executing 
the decree. 

The District Judge made an order allowing 
notices to be served on the heirs, but it stated that 
he said that it was unnecessary that an appli- 
cation should be made for a formal order to re- 
vive the judgment, but that it would be quite 
sufficient if an application were made to substi- 
tute the heirs on the record and for execution to - 
issue against them. 

That application was accordingly made, and was 
resisted by the heirs on the ground that there 
was no explanation of the delay in making appli- 
cation and that the application was stale. 

It is admitted that it was not prescribed by 
law. The District Judge held that no cause was 
shewn against the application, and allowed exe- 
cution to issue. 

In ray opinion that order was right. I should, 
have been glad to find any reason for holding 
that the application was too late, but I have been, 
unable to do so. The case does not come under 
Sec. 337 of our Procedure Code. The application, 
must therefore be dealt with under the old prac- 
tice. It has been decided by this Court, unfortu- 
nately I think, that an application to execute' 
a decree made before' the coming into operation 
of the Code is not an application under Ch. XXII. 
of the Code, and therefore that Sec. 387 is no bar 
to a subsequent application made after the com- 
ing into operation of the Code. It appears that 
decrees under the old practice were allowed to be 
revived as a matter of course. It was necessary to 
cite the debtors, but that was only for the pur- 
pose of giving them an opportunity to shew if 
they could that the debt had been paid or 
otherwise satisfied. It would appear that it. 
was not necessary for the plaintiff to give any/ 
•explanation of his delay. The case reported in S, 
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Lorenz 210, seems to be clear on this point. That 
being so, the petitioner in this case is entitled to 
issue his writ. 

Withers, J. — Agreed. 

3rd February, 1899. 



No. 962, DlSTBIOT COTJBT, PUTTALAM. 

In an appeal taken against an order of the 
District Court "that a notice do issue be allowed." 

Held (per Bonser, C. J.): — That there is nothing 
to appeal from : "the only order that has been 
made is an order that a motion, that a notice do 
issue, be allowed. There is no determinaton of 
the rights of the parties." 

Withers, J., agreeiAg. 

9th February, 1899. 



No. 1866, DiSTBiOT Court, CoiiOkbo. 

Arrest of insolvent by Fiscal on incorrect war- 
rant — unlawful amendment of incorrect warrant 
by District Judge does not cure defect. 

In this case the appellant, who is an insolvent, 
was arrested by a Fiscal on a warrant stating that 
the debt lor which he was arrested was E10,381"56j 
When he was brought up before the District Judge 
it was discovered that this warrant was incorrect 
— that owing to the carelessness of the Proctors 
who had applied for the warrant a sum of 
E 1.0,381"56 had been substituted for a sum of 
1{3,381'56, which was the proper amount. The 
District Judge thereupon, being of opinion that 
the error was immaterial, amended the warrant 
there and then. 

Held (per Bonser, C. J., et Withers, J.):— That 
this warrant was bad, and the subsequent amend- 
ment did not cure the defect and render the pre- 
vious arrest lawful. The debtor could only be 
arrested for the amount of his debt and ought to 
be discharged, as his warrant was taken out for 
three times the amount of h s debt. 

9th February, 1899. 

No. 2,789, DiSTBicT CouKT, Negombo. 

Liability of husband for wife's acts — is he liable 
when he joins with his wife in filing answer .' 
outer ZHetiim. 

In this case a father, mother and son are sued 
under the following circumstances : — The father 
was possessed of a garden which he had leased to 
the plaintiffs for four years, the plaintiffs allege 
that the family, father, mother and son, one day 
came and plucked the nuts from this garden and 
refused to allow the plaintiffs to enjoy the pro- 
duce. The District Judge did not believe that 
the father, the 1st defendant, had anythmg to do 
with the plucking, but held that, inasmuch as he 
had joined with his wife in filing an answer he 
was jointly liable. 

Held (per Bonser, C. S.y. — That the husband is 
not jointly liable simply because he has joined 
with his wife in filing answer. 

Per Bonser, C. J. {Obiter Dietwm): — "An inter- 
esting question was raised in the course of the 
argument as to the liability of a husband for the 
delicts of his wife. Under the circumstances of 
the case it is not necessary to decide that point, 
but my present opinion is that the husband is 



liable for any injury occasioned by his wife to a 
third person, not amounting to a serious crime, at 
aU events to the extent of the wife's half of the 
joint propeity or of a!ny dowry which he may 
have received with her." 

The judgment of the District Court was sup- 
ported on the evidence. 

WiTHBBS, J.,' agreeing. 

10th February, 1899. 

No. 2,067, District Court, Mataba. 

Motion for amendment — ^proper course in regard 
to amendments — Section 146 of the Civil Pro- 
cedure Code, framing of issues after examination 
- of parties. 

In this case the Judge made an order disallow- 
ing an amendment which the plaintiff asked leave 
to make, because the plaintiff had not complied 
the conditions on which that amendment had at 
first been allowed. The plaintiff appealed against 
that order. 

Per Bonser, C. J. : — "It seems to me that the 
motion for amendment ought not to have been 
allowed whether with or without any conditions, 
and that it was afterwards disallowed under an 
equally mistaken idea of procedure. 

It has more than once been pointed out by this 
Court that the proper course to be adopted in 
regard to amendments was that laid down in Sec- 
tion 146 of the Civil Procedure Code, which has 
been altogether ignored in this case. 

It is the duty of the Court, if the parties are not 
agreed as to the questions of fact or law to be de- 
cided between them, to ascertain by examination 
as may appear necessary, upon what material pro- 
positions of fact or of law the parties are at vari- 
ance, and the Court shall then proceed to record 
the issues on which the right decision of the case 
appears to depend. The Court will then, if neces- 
sary, amend the pleadings to bring the issues 
and the pleadings into coi^ormity. 

Withers, J. — Agreed. 

10th February, 1899. 



No. 739, DisTBiCT CouBT, Batnapura. 

Donation of lands in Kandyan Provinces to 
temples" without license from Government un- 
lawful — ^proclamation of 1819 still in force — Clauds 
given without license to pass to nearest heir of 
donor if he sues for them within 12 months of 
gift, otherwise to become property of the Crown, 
prescription against Crown. 

The facts c£ the case are these : On the 23rd 
Hay, 1868, a Kandyan Chief by deed dedicated and 
offered as a gift, "certain shares of land to the 
Bogoda Pansala in consideration of the faith and 
love he entertained towards the establishment, and 
for welfare to be acquired in the other world," 
and the deed provides that — "the Therunanse of 
the said Bogoda Pansala or any successor to the 
said Therunanse may inherit, and possess the 
same for ever." The present incumbent of the 
vihara at Bogoda is suing in this action for a de- 
clara^on of title and for recovery of possession 
as against the present defendants, who, he alleges, 
are disputing his title and are keeping him out 
of possession. The defendants set up a defence 
(I) that the deed is a forgery ; and (z) that they 
have had presciiptive possession for over 10 years. 
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The District Judge found that the deed was not a 
forgery, but he found in favour of the defendants 
on the 2nd issue. The plaintiff appealed. 

Per Bonser, C. J. — " It seems to me that the 
plaintiff is not entitled to ancoeed in this action. 
These lands are situated in the Kandyan Provinces 
and the donor was an inhabitant of these Provin- 
ces. A proclamation of 1819, which is still in force, 
makes unlawful any donation of land in these 
Provinces to any temple without a license first 
obtained from Q-overnment for that purpose, and 
enacts that if any land is given without a license, 
it shall pass to the nearest heir of the donor if he 
sues for it within 12 months of the date of the 
gift, or if he does not do this, the land is to be 
forfeited to the Crown. In this case no license 
was obtained and the heir put in no claim and 
the result was that the land vested in the Crown. 
Sufficient time has not elapsed for any person to 
obtain prescriptive title by possession against 
the Crown. T7nder these circumstances the plain- 
tiff's action must be dismissed. 

7th February, 1899. 



No. 1,243, District Couet, Japj'na. 

Partition action — effect of objection raised that 
plaintiff has no title — evidence to be taken before 
objection can hold. — 3 N. L. E., p. 12. 

In this case, an action for partition, the Dis- 
trict Judge relying on 3 N. L. E., p. 12, dismissed 
the plaintiff's action upholding the objection 
raided that plaintiff could not succeed inasmuch 
as the defendants had denied her title to the land 
altogether. 

Held (Per Bonser, C. J., et Withers, J.) : That 
in partition actions, wheji objection to title is 
raised, the objection of itself is not sufficient 
ground for dismissing the action, but evidence 
must be taken, and if it was found that plaintiff 
was trying to have a question about his title 
settled by a partition action, then the action 
should be dismissed. 

(8 N. L. R. 12 : — " The primary object of parti- 
tion proceedings is not to try and determine 
contested questions of title, and a contest as to 
title should not be made the subject of such pro- 
ceedings. They are really meant for those 
whosa shares in the land are admitted, at least 
to some extent."^ 
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Widow and next of kin — right to 
Sue on a promissory note in 
favoUr of deceased husband ... 

Wife — evidence of ' ... 

„ Liability of wif^ with separate 

„ Position "in foro" 
Wrongful cpjifinement ... 
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